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EDITORIAL

The Constitution of India has proved to be an enduring one.
Perhaps some of its strength draws from how detailed and lengthy it
is, although it may well be proved that the Constitution has endured
because it has proven malleable to the needs and aspiration of India,
best exemplified by the sheer number of amendments it has
undergone. These amendments, along with judicial decisions, appear
to keep the constitution alive. Yet, even as the Indian constitution
towers over most other constitutions of the world in terms of numbers
of amendments, it has been faced with fresh and unprecedented
challenges in the last year, at times, even from within the very judiciary
that is tasked with safeguarding the rights guaranteed by it. The
challenges to constitutional values, and particularly the disregard for
rights, appear to be at their very peak when the central government is
constituted by a single-party majority. The fresh challenges, which are
seemingly uncharted territory, present the need for serious scholarship.
The Indian Jonrnal of Constitutional Law (IJCL) continues to strive to
occupy this space with scholarship that is both significant and relevant
to contemporary challenges. This volume of the journal is no different
and engages with a range of issues that affect India and her

neighbouring countries.

This editorial is split into three parts. The first part covers
critical constitutional developments in the last year (1). It covers, not
only decisions of the Supreme Court and various High Courts but also
recent “amendments” to the Constitution. The second part introduces
the scholarly contributions to this volume of IJCL (2). The third part

contains acknowledgements (3).
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1. A Smorgasbord of Constitutional Law Issues: 2019-20 in

Review

Citizenship; asymmetric federalism; judicial independence and
post-retirement appointments; reservations for teachers in scheduled
areas; the right to internet; transparency of the Supreme Court under
the Right to Information Act, 2005— the past year has thrown up a
smorgasbord of issues in constitutional law. In keeping with tradition,
this editorial will recap some of these developments in the year that
has been. In the interest of brevity, we have omitted commenting on
cases on which our authors have written longer form case comments,
namely Chebrolu 1.eela Prasad Rao v. State of Andbra Pradesh', Anuradha
Bhasin v. Union of India® and Foundation for Media Professionals v. U.T. of
Jammn & Kashmir'.

Amendments to the Constitution

The Constitution (103" Amendment) Act, 2019 has amended
Articles 15 and 16 to permit the government to provide for the
advancement of “economically weaker sections”. The amendment
came into effect on January 14, 2019 and applies to Central
Government-run educational institutions and private educational
institutions. However, minority education institutions and State
Government-run educational institutions are exempt from mandatory
provision of this reservation. Further, the reservation of up to 10% for
“economically weaker sections” in educational institutions and public

employment will be in addition to the existing reservation.

1 Chebrolu Leela Prasad Rao v. State of Andhra Pradesh, 2020 SCC Online SC
383.

2 Anuradha Bhasin & Ant. v. Union of India & Ors., 2020 SCC Online SC 25.

3 Foundation for Media Professionals & Ors. v. U.T. of Jammu & Kashmir &
Anr., 2020 SCC Online SC 453.
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The Constitution (104™ Amendment) Act, 2020 seeks to
extend the reservation of seats in the Lok Sabha and Legislative
Assemblies of states for individuals from Scheduled Caste and
Scheduled Tribes upto till January 25, 2030. Before this amendment,
the Constitution provided for the reservation of seats for Scheduled
Castes, Scheduled Tribes and the Anglo-Indian communities for a
period of seventy years since the enactment of the Constitution. Thus,
this reservation would have expired on January 25, 2020.The
amendment is an attempt to nullify the effect of the cessation of this
reservation. However, the amendment does extend the period of
reservation of the two Lok Sabha seats reserved for members of the
Anglo-Indian community. This means that the practice of nominating
two members of the Anglo-Indian community by the President of
India under the recommendation of the Prime Minister of India has

been effectively abolished.

The Constitution (Application to Jammu and Kashmir) Order,
2019 was passed on August 5, 2019 to supersede the Constitution
(Application to Jammu and Kashmir) Order, 1954. This presidential
order states that all the provisions of the Indian Constitution applied
to Jammu and Kashmir. Thus, in effect, Article 370 of the
Constitution, which grants the special status to Jammu and Kashmir,
stands abrogated. This dilution of Article 370 implies that Article 35A
stands null and void and that any Indian citizen from any part of the
country can now buy property, take a state government job and enjoy
scholarships and other government benefits in Jammu and Kashmir.
Other implications of the presidential order include the applicability of
the fundamental rights guaranteed by the Indian Constitution, the
applicability of the provision to impose a financial emergency under

Article 360 and the applicability of other legislations of the Patliament,
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such as the Right to Information Act, 2005 and the Right of Children
to Free and Compulsory Education (Right to Education) Act, 2009.

Constitution Bench decisions of the Supreme Court

In M Siddiq v. Mahant Suresh Das & Ors.* a five-judge bench of
the Supreme Court sought to bring quietus to a legal dispute that was
more than a century old, over the piece of land that contained the Raw
Janmabbumi and Babri Magjid, in one of the most anticipated judgements
of the Supreme Court. In the Court’s words, the dispute was over
“ownership over a piece of land” in Ayodhya that was claimed to be
of immense significance to both Hindus and Muslims. The Court was
deciding an appeal from the judgement of the High Court of Allahabad
on five separate suits concerning the same dispute, wherein the High
Court had held that Hindu and Muslim parties were joint holders of
the property. The Court ruled that the High Court had completely
erred in granting the three way split since it was beyond the parties’
pleadings and also granted remedies to parties whose suits the High
Court had determined was barred by limitation. To determine the
ownership of the property, the Court considered the property to be
divided into two parts — the ‘inner courtyard’ and the ‘outer courtyard’.
Insofar as the outer courtyard was concerned the Court said that upon
a “preponderance of probabilities” it was “impossible” to accept that
Muslims were in possession since the outer courtyard had established
Hindu places of worship. To determine the possessory claim over the
inner courtyard the Court observed that prior to 1856 the Muslim
account of worship at the site was conspicuously absent when
compared to Hindu accounts. Further, although the Muslims claim to
property was not abandoned after the riots and restoration in 1934, it

was contested. Ultimately, relying on the findings of the Archaeological

4 M. Siddiq v. Mahant Suresh Das & Ors, (2020) 1 SCC 1.
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Survey of India the Court determined that there was a pre-existing
structure dating back to the twelfth century which on a preponderance
of probabilities were thought to be of Hindu religious origin. The
Mosque was constructed on the foundations of this structure. The
Court acknowledged that the limitations of the ASI survey were that it
could not establish the reasons for the destruction of the underlying
structure and particularly whether the destruction was for the purpose
of construction of the mosque. The ASI report also suggested that
there was no conclusive evidence to show that the pillars used for the
construction of the mosque were sourced from the underlying Hindu
religious structure. Despite the existence of the mosque at the site,
Hindu worship at the place was not restricted. According to the Court
the establishment of the Ramchabutra close to the dividing wall set up
by the British was an assertion by Hindus of their right to pray below
the central dome and consequently the inner courtyard was a contested
site. The Court did observe that the mosque was desecrated in 1949
when idols were installed in the mosque and that the subsequent
destruction of the Mosque in 1992 was an “egregious violation of the rule of
law”. An assertion that the mosque did not comply with Islamic tenets
was rejected and the Court also accepted that there was no
abandonment of the mosque by the Muslim community. On the basis
of these observations the Court sought to decree the suits consistently
with principles of justice, equity and good conscience. Having found
that “Bhagwan Shri Ram Virajman”, the petitioner in the final suit, was
a juristic person in order to “practically adjudicate the dispute”, the
same suit was also found to be maintainable. However, citing India’s
commitment to secularism, among other things, the Court rejected the
argument that the Raw Janmabbumi itself i.e. the immoveable property
possessed legal personality. The entire disputed property was decreed

to the Hindus under this suit since they had a better possessory claim
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to the composite whole of the property on a balance of probabilities.
Thus, the entire disputed property was to be handed over to a trust
that was to be created for the temple by the Central Government. To
compensate the Muslim community for the illegal destruction of their
mosque that the Court termed as “wrongful deprivation”, it directed
the Central Government to allot 5 acres of land to the Sunni Central
Wagqf Board for the construction of a mosque and associated activities.
The Court noted that the Hindu faith and belief that Lord Ram was
born in Ayodhya was not in dispute. Rather it was contested whether
the disputed site was the exact place of birth. Notably however,
although the aforementioned reasons were unanimous, only one of the
judges (anonymously) recorded separate observations as to whether
the disputed structure was the birthplace of Lord Ram, concluding that
this was indeed the case based on the faith and belief of the Hindus.
The decision, although cloaked in legal reasoning, appears to be what
the judges thought would be a workable compromise, rather than a
decision of the Court that is well founded in law. This is betrayed by
the Court’s observations that they were awarding the entire site to the
Hindus because they had a better claim to one part of the site, while
ownership of the inner courtyard was contested and unsettled between
both sides. One therefore wonders whether the Court might have
reached the same conclusion had the mosque not been destroyed in
1992, or if the Muslim parties had not signed a settlement resulting
from the Court ordered mediation, indicating their willingness to

forsake the communities interests in the site in entirety.

In The Central Public Information Office, Supreme Court of India v.

Subbash Chandra Agarwal the Court took a monumental step and
expanded the scope of the Right to Information Act, 2005. What was

> The Central Public Information Office, Supteme Court of India v. Subhash
Chandra Agarwal, 2019 SCCOnLine SC 1459.
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challenged before the Court was a 2009 Central Information
Commission order asking the Central Public Information Office of the
Supreme Court of India to disclose information regarding the decision-
making of the Supreme Court Collegium with respect to appointment
of certain judges. The primary question before the Court was whether
disclosing the information requested by the Respondent interferes with
the independence of the judiciary and therefore not in the public
interest to disclose this information. Another point for adjudication
was whether disclosing the information requested erodes the
credibility of the Collegium's decision and/or curtail the future "free
and frank expression" of Collegium members, when appointing judges
to the Supreme Court. Balancing the competing values of
confidentiality and transparency, the Court held that the office of the
Chief Justice is a “public authority” within the meaning of the Right to
Information Act, 2005 as it performs numerous administrative
functions in addition to its adjudicatory role. Access to information is,
therefore, regulated by the Right to Information Act, 2005. The Court
also noted that the Chief Justice of India could not be a fiduciary vis-
a-vis judges of the Supreme Court because judges held independent
office and neither their affairs nor conduct was controlled by the Chief
Justice of India. The Court also observed that the right to information
cannot be used as a tool for surveillance and that any application under
the Right to Information Act, 2005 which violates the right to privacy

of the judges need not be responded to.
Other decisions of the Supreme Court

In Vinubbai Haribhai Malviya v. State of Gujaraf’, the question of
law posed to the Supreme Court was whether a Magistrate has the

power to order further investigation after taking cognizance of the

¢ Vinubhai Haribhai Malaviya v. State of Gujarat, JT 2019 (10) SC 537.
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chargesheet filed by the police, and if so, up to what stage of a criminal
proceeding. The Court analysed this question on the touchstone of
Article 21 and its interpretation in Mrs. Maneka Gandhi v. Union of India
and Another’. In this case, the Court had unequivocally stated that
procedures adopted in criminal trials must be 7ight, just and fair and not
arbitrary, fanciful or oppressive. Applying this test in the instant case, the
Court held that a Magistrate has all powers necessary, which may also
be incidental or implied, to ensure a proper investigation, including the
ordering of further investigation after a report is received by him under
Section 173(2) of the Criminal Procedure Code, 1973. The Court also
observed that there is no good reason as to why a Magistrate’s powers
to order further investigation would suddenly cease upon process
being issued, and an accused appearing before the Magistrate, while
concomitantly, the power of the police to further investigate the

offence continues right till the stage the trial commences.

In Manohar Lal Sharma v. Narendra Damodardas Mod?®, the Court
took a remarkable stride towards ensuring greater transparency in the
functioning of the government. The matter before the Court pertained
to the admissibility of certain documents pertaining to the contentious
Rafale deal which had been published by The Hindu without due
permission. It was submitted that the documents had been removed
without authorisation from the office of the Ministry of Defence and
therefore could not be relied upon by the petitioners. It was further
contended that unauthorised removal of the documents from the
custody of the Government of India and their use to support the pleas,
urged in the review petition, was in violation of the provisions of
Sections 3 and 5 of the Official Secrets Act, 1923. Additionally, it was

contended that the documents could not be accessed under Section

7 Mrs. Mancka Gandhi v. Union of India and Another, (1978) 1 SCC 248.
8 Manohar Lal Sharma v. Narendra Damodardas Modi, 2019 (1) MLJ 529.
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8(1)(a) of the Right to Information Act, 2005. Upholding the
publisher’s right to publish these documents, the Court held that the
right of such publication would seem to be in consonance with the
constitutional guarantee of freedom of speech. It was also held that
Section 8(2) of the Right to Information Act, 2005 manifests a legal
revolution that has been introduced and that none of the exemptions
declared under sub section(1) of Section 8 or the Official Secrets Act,
1923 can stand in the way of the access to information if the public
interest in disclosure overshadows the harm to the protected interests.
Thus, this judgment has established that the Right To Information Act,
2005 having an “overriding effect” over the Official Secrets Act, 1923,
that security and intelligence outfits have to disclose information on
corruption and human rights and, that the government’s duty to reveal

details that are in “public interest”.

In Indian Social Action Forum (INSAF) v Union of India’, the
Supreme Court pronounced a significant judgement to safeguard the
functioning of civil society groups engaged in advancing causes.
INSAF challenged the constitutionality of certain provisions of the
Foreign Contribution (Regulation) Act, 2010 (FCRA) as well as certain
rules under the Foreign Contribution (Regulation) Rules, 2011. The
appellants alleged that the impugned provisions were vague and
conferred “uncanalised power” to the government to determine that
an organization possessed a “political nature”. The immediate
consequence was that the government could block foreign funding to
these organizations at a whim, and thereby prevent certain issues from
being advanced. Although the Supreme Court was loathe to finding
any of the challenged provisions to be unconstitutional, it secured the
rights of civil society groups to receive foreign contributions by

applying the “doctrine of reading down” to Rule 3(v) and 3(vi) of the

9 Indian Social Action Forum v. Union of India, 2020 SCCOnLine SC 310.
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impugned Rules. To do so, the Court drew a distinction between
“active politics or party politics” and advancing political interests. It
observed that the objective of the FCRA was to prohibit funding of
political objectives in active politics. Consequently, it found that
organizations of farmers, workers or students, among others that did
not make demands in active politics, could not be found to possess
political nature. It also observed that organizations that used
“common” political methods like hartals and bundhs did not possess
“political interests”. Cutting off external funding could be an easy way
to drown out civil society’s demands by nipping these organizations in
the bud. This judgement is significant for preventing such abuse of

power.

In Mukesh Kumar & Anr v. The State of Uttarakhand", the
question before the Court was whether the State Government is bound
to make reservations for public posts, particularly at the stage of
promotions. As a corollary, the Court was also required to determine
if the State Government could deny such reservations o7/y on the basis
of quantifiable data pertaining to the adequacy of representation of
persons belonging to Scheduled Castes and Scheduled Tribes. The
Court observed that it was trite law that Article 16 (4) and Article 16
(4-A) did not confer a fundamental right to reservations in promotions.
Rather, these Articles were enabling provisions which granted the State
Government some discretion to “consider providing reservations, if the
circumstances so warrant”” It further observed that if the State
Government decided to provide for such reservations, only then
would it be required to collect quantifiable data showing the
inadequacy of representation of that class of persons in public services.
In other words, the requirement of quantifiable data was envisioned as

a shield for the Government to defend against a challenge to its

100 Mukesh Kumar & Anr v. The State of Uttarakhand, (2020) 3 SCC 1.
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reservation policy — by demonstrating to the Court that such measures
were necessary. Consequently, the Supreme Court found that the State
Government’s decision not to provide for reservations in promotions
was a legitimate exercise of its discretion provided for in the
Constitution. It further overturned a decision of the Uttarakhand High
Court that required the State Government to collect quantifiable data
to justify its decision not to provide for reservations since such data
was only required when discretion was exercised in favour of

reservations.

In Prithvi Raj Chanhan v. Union of India" (“Prithvi Raj
Chauhan”), the Supreme Court upheld the wvalidity of the 2018
amendment to the Scheduled Caste and Scheduled Tribe (Prevention
of Atrocities) Act, 1989 (“Atrocities Act”). The 2018 amendment had
been introduced by the government to undo the Supreme Court’s
decision in Dr. Subbash Kashinath Mahajan v. Union of India" (“Subhash
Kashinath Mahajan”), in the wake of widespread public criticism. In
Subhash Kashinath Mahajan, the Court had taken upon itself the duty
to examine data and determine policy, in a criminal appeal pertaining
to the quashing of a complaint under the Atrocities Act, wherein the
appellant had alleged that the Act was being grossly misused. In the
resulting judgement, the Supreme Court passed directions that severely
diluted the provisions of the Atrocities Act, holding that the exclusion
of anticipatory bail did not constitute an absolute bar for the grant of
bail in cases where it could be discerned that the allegations of
atrocities committed were false based on a “preliminary enquiry”.
Ultimately the Court in Subhash Kashinath Mahajan ruled that the
complaint could not be registered based on a preliminary enquiry.

Following this, the government moved the Court to review the

11 Prithvi Raj Chauhan v. Union of India, 2020 SCC OnLine SC 159.
12 Dr. Subhash Kashinath Mahajan v. Union of India, 2018 (4) SCC 454.
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judgement, and these directions were thus recalled and overruled in
Union of India v. State of Maharashtra". The 2018 amendments were
introduced by parliament so that a “preliminary enquiry” would not
delay the registration of a First Information Report. The Supreme
Court in Prithvi Raj Chauhan upheld the amendments also observing
that interfering with the operation of the Act would not be “a positive
step”’; basing this conclusion on the statistics provided by the National
Crime Records Bureau. Crucially, however, the Court has held that
where no prima facie materials exist to warrant a complaint under the
Atrocities Act, courts have an “inherent power” to direct a pre-arrest
bail. Notably, over the course of this saga, a key statistic that was
quoted and misquoted was the low conviction rates under the act. The
same was initially attributed to a high percentage of false cases rather
than the empirically supported idea of power structures being abused
to evade conviction. This critical error made in the highest court
betrays an ignorance of Dalit and Adivasi experience. The whole saga
highlights the need for more representation of members of the Dalit

and Adivasi communities in the Supreme Court.

In The Secretary, Ministry of Defence v. Babita Puniya", while those
of the Navy were clubbed in Lt Cdr Annie Nagaraja and Ors v Union of
India” appeals involving the grant of permanent commission positions
to women in the Army and Navy respectively, came before the
Supreme Court. Both cases originated out of a policy letter dated
September 26, 2008. The Union Government fell on its own sword.
Here, the move to include women came from the Union Government,
albeit with the Ministry of Defence dragging its feet. It is within this
prolonged process that the Supreme Court located the policy

13 Union of India v. State of Maharashtra, 2019 (13) SCALE 280
14 The Sectetary, Ministry of Defence v. Babita Puniya, 2020 SCC OnLine 200.
15 Lt Cdr Annie Nagaraja and Ors v Union of India, 2020 SCC OnLine SC 326.
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considerations that paved the way toward equality of opportunity for
women in the Armed Forces. Although the initial impetus came from
the government itself, the Supreme Court sought to pave the way
toward women joining the armed forces. To do so, it reiterated that
Article 33 entailed a ‘necessary’ restriction of fundamental rights and
not a complete voiding of the same. The Supreme Court then went on
to use the Union Government’s notifications against it. Taking note
of stereotyping and gendered roles in defence forces, the Court
observed that such blanket restrictions were based on unreasonable
classification as the assumptions are based on socially ascribed roles
for gender. The Court then struck down the classification in the Union
Government’s notification. However, the notification still remained
the basis for the equality movement in the Armed Forces. Thus, the
Supreme Court has finely maintained a balance between the public

policy considerations of security and equality.
Decisions of the High Courts

In Grievance Redressal Officer, Economic Times v. V.. Minerals'®,
the Madras High Court laid down a significant precedent towards the
judicial protection of free speech. The petitioners approached the
Court seeking it to quash the proceedings under a private complaint of
criminal defamation. The complaint arose due to an article in the
Economic Times alleging illegal beach sand mining by the
complainant. The Court discussed the Sullivan principle in civil
defamation, laid down by the U.S. Supreme Court, and considered its
application to criminal defamation. The Sullivan principle stated that
mere inaccuracies would not make the writer liable for defamation, but
that the test would be of ‘actual malice’. The Madras High Court
observed that this principle had been amplified by the Madras and

16 Grievance Redressal Officer, Economic Times v. V.V. Minerals, 2020 SCC
OnLine Mad 978.



xiv INDIAN J. CONST. L.

Delhi High Courts, which extended its protection from cases involving
public officials to cases involving questions of public interest. The
Court held that this amplified principle has to be read into the
exceptions to criminal defamation in Section 499 of the Indian Penal
Code whenever the freedom of the press is involved. Therefore, mere
inaccuracies in reporting about a public question would not constitute
criminal defamation. The width of this margin of error would depend
on the facts of each case. Further, the Court noted that it has a duty
to be proactive when it comes to the protection of fundamental rights.
It stated that it cannot let the petitioners go through the ordeal of trial
to prove that they can claim the exceptions to Section 499. The Court
held that where a summary examination can establish such defence,

relief ought to be granted without a regular trial.

In Kamil Siedezynski v. Union of India", the Calcutta High Court
safeguarded the right to life and personal liberty foreigners staying in
India. The petitioner was a Polish student who had come to India on
a student visa. He attended a protest against the Citizenship
Amendment Act, consequent to which a Leave India Notice was
issued to him. The Court held that a visa confers upon a foreigner the
right to stay in India which cannot be taken away without any reason
ot prior hearing being given to them. With respect to the right to life
and personal liberty, the Court held that this right is not limited to a
“bare existence” and would include the right to follow one’s interests
and fields of specialization. The right to life and personal liberty also
includes the right to have political views and participate in political
activities. The Court further held that the language of Article 19 was
not negative in nature and that the conferment of certain basic rights

to citizens cannot cancel the basic rights of an individual. Based on the

17 Kamil Siedczynski v. Union of India, 2020 SCC OnLine Cal 670.
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above reasons, the Court described the notice as a “paranoid

overreaction” and set it aside.

In Faheema Shirin R.K. v. State of Kerala", the petitioner moved
the Kerala High Court to challenge the new regulations applicable to
the petitioner’s university hostel which restricted the use of mobile
phones within the hostel from 10:00 pm to 6:00 am and then from
6pm to 10pm, while the use of laptop by undergraduates was
prohibited. The petitioner contended that the new regulations violated
her right to access the internet, which is a part of the freedom of speech
and expression guaranteed under Article 19(1)(a) of the Indian
Constitution. Further, it was contended that the restriction of the use
of mobile phones in the present case did not come within reasonable
restrictions covered by Article 19(2) of the Indian Constitution.
Additionally, the petitioner argued that the forceful seizure of mobile
phones by the hostel authorities infringed upon the right to privacy
and personal autonomy of the residents. After careful consideration of
the facts of the case, the Kerala High Court held that the restriction
imposed on the use of mobile phones in a women’s hostel was an
unreasonable infringement upon the right to access the internet, the
right to privacy, and the right to education. Further, it observed that
internet has become part of the right to education as well as right to

privacy under Article 21 of the Indian Constitution.

In Lspika Pual v. State of Tripura”, the Tripura High Court heard
a petition filed by the petitioner Pual, who had been suspended from
the state fisheries department and was facing proceedings, just days
before her retirement. The petitioner had moved the Court seeking
quashing of the inquiry against her and the suspension order. The

petitioner had been suspended because she had attended a “political

18 Faheema Shirin R.K. v. State of Kerala, AIR 2020 Ker 35.
19 Lipika Pual v. State of Tripura, 2020 (1) SCT 688.
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programme” in December 2017 and wrote a “political” post about it
on Facebook. The state contended that these acts of the petitioner
were in violation of the Conduct Rules of the state. The conduct rules
prohibit government servants from being members of or being
associated with any political party or political activity and from
canvassing, interfering with or taking part in an election to any
legislature or local authority. The High Court, on examination of the
facts, held that government servants are entitled to hold and express
their political beliefs. Further, the Court asserted that in the instant
case, the petitioner had only expressed certain beliefs in general terms
and that this does not amount to canvassing for or against any political
party.

In Ajay Maken v. Union of India”, the petitioner moved the Delhi
High Court to seek relief in relation to the forced eviction of around
5000 dwellers of a jhuggi jhopri basti (J] basti) 1 at Shakur Basti (West)
near the Madipur Metro Station in Delhi on December 12, 2015. The
High Court held that the right to housing is a bundle of rights not
limited to a bare shelter over one ‘s head. This right includes the right
to livelithood, right to health, right to education and right to food,
including right to clean drinking water, sewerage and transport
facilities. Further, the Court observed that slum dwellers have a ‘right
to the city’ which stems, in part, from the fundamental rights that allow
a person to move and reside anywhere freely within the nation.
Further, the High Court held the ‘right to the city’ arises from the fact
that the city is a common good and that those who contribute to the

social and economic life of a city have a right to housing in it.

20  Ajay Maken v. Union of India, 260 (2019) DLT 581.
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In Sanjaya Babel v. Union of India”', the petitioner was an Indian
diplomat who had been convicted in the United States of America.
After his subsequent deportation from the United States of America,
the petitioner sought permission from the Ministry of External Affairs
under Section 86 of the Civil Procedure Code, 1908 in order to initiate
legal action the United Nations Organization for the non-observance
of due process in his case. In response, the ministry stated that the
consent of Government of India is not required to initiate a legal suit
against the United Nations Organization as it is not a foreign state and
is only an internal organization. Further, the ministry stated that the
United Nations Organization and its officials enjoy immunity under
the United Nations (Privileges and Immunities) Act, 1947. Challenging
the extent of operation of this immunity, the petitioner filed a writ
petition before the Delhi High Court. Examining the maintainability
of the petition, the High Court reiterated that a writ under Article 226
lies only when the petitioner establishes that his or her fundamental
right or some other legal right has been infringed by the State or other
authority under Article 12 of the Indian Constitution. Since in the
instant case, United Nations Organization is not a ‘State’ within the

meaning of Article 12, the writ petition was dismissed.

In Sowmya Reddy v. State of Kamnataka”, the petitioners
challenged the order issued by the District Magistrate of Bengaluru
under section 144 of the Code of Criminal Procedure. The order,
which applied to the entire city of Bengaluru, was issued in light of the
protests against the Citizenship Amendment Act. The order was issued
by the Commissioner of Police, acting as a District Magistrate, on the

basis of reports from Deputy Commissioners of Police. It also directed

2l Sanjaya Bahel v. Union of India, W.P.(C) 981/2019 & CM APPL. 4407/2019 &
6592/2019.
22 Sowmya Reddy v. State of Karnataka, Writ Petition No.52731 Of 2019.
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that the permissions granted for any protests would stand cancelled.
The Court observed, relying on the precedent laid down in Anuradha
Bhasin v. Union of India® that a District Magistrate has to carefully
inquire into the issue and form an opinion that immediate prevention.
This formation of opinion was held to be a condition precedent to the
exercise of power under section 144. The Court held that there was no
indication of such inquiry or formation of opinion from the order and
that the District Magistrate did not apply an independent mind to the
facts of the case. Further, the Court held that a Commissioner
exercising power under section 144(1) of the Code must act as a
District Magistrate. Hence, he must inquire and form a reasoned
opinion instead of acting as a police officer and relying on the opinions
expressed by other officers, particularly superior officers. The Court
held the order to be illegal as it was an unreasoned order with no
formation of opinion that took away the fundamental rights of the

citizens.
2. Contributions

This Edition of IJCL features a mélange of essays, articles and
case comments by young academics, practitioners, and students alike.
The themes covered in these pieces touch upon constitutional law
issues of contemporary relevance- the abrogation of Article 370 and
the reorganization of Jammu and Kashmir, weak form constitutional
review, constitutionality of the law of criminal defamation and judicial
accountability. This Edition also hosts scholarship on constitutional

law questions from Bangladesh and China and thus, provides its

25 Anuradha Bhasin v. Union of India, 2020 SCC Online SC 25; See also D.
Mukhopadhyay & A. Gupta, Jammn & Kashmir Internet Restrictions Cases: A Missed
Opportunity To Redefine Fundamental Rights In The Digital Age, 9 Indian. J. Const.
L.208 (2020).
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readers food for thought in areas of both Indian constitutional law and

comparative constitutional law.

The Articles section of this Volume begins with John Sebastian
and Aparajito Sen’s fascinating exploration of the role of consent
within a privacy rights analysis by studying the Supreme Court’s recent
constitutional jurisprudence. The authors argue that the Court has
recognised an autonomy-rich conception of dignity, which focuses
upon an individual’s continued capacity to make autonomous choices.
This both enhances and limits the role of consent in privacy — while
consent is an important factor to be considered by courts, it does not
completely determine whether a person can effectively claim a right to
privacy. The authors then situate this understanding of consent within
the doctrinal tools adopted by the Court to adjudicate privacy claims —
the reasonable expectations test and proportionality. The authors
conclude with the observation that consent is an important variable,
but does not operate in an ‘all-or-nothing” manner, and has to be
balanced with other factors such as the autonomy of the individual,

public interest and the rights of others.

In their article, M. Jashim Ali Chowdhury and Nirmal Kumar
Saha examine the power of constitutional amendment in Bangladesh.
The authors dissect the 2011 amendment to the constitution of
Bangladesh, which has included a very widely framed perpetuity clause
and, also, a very vague reference to the basic structure doctrine and
consider the fragilities of these two parallel tracks to unamendability.
Chowdhury and Saha show how a median line could be drawn by
installing a system of popular referendum in the constitution
amendment process. On this basis, they make a case for a reformulated
version of the referendum system that was introduced in Bangladesh

in 1979 but scrapped by the amendment of 2011.
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Devashri Mishra and Muskan Arora put to test the
constitutionality of the law of criminal defamation. In their piece, the
authors seek to consolidate tools in the form of uncanvassed
constitutional arguments that must be considered by the Supreme
Court in a challenge to the law of criminal defamation, as they ought
to have been in Subramanian Swamy v. Union of India. Mishra and Arora
move past anecdotal accounts of the colonial origins of this law to
examine its history, and intent, as well as its presence in modern India
as the ‘afterlife of colonialism’. On this basis, they make a compelling
argument that the law on criminal defamation should be struck down
for falling foul of the standard of a ‘reasonable restriction’ under
Article 19(2). Placing reliance on the proportionality review as well as
constitutional values that India’s jurisprudence espouses, the authors
criticise the Swamy judgment to finally advocate that defamation must

be solely a civil offence.

In their piece, Rangin Pallav Tripathy and Chandni Kaur Bagga
assess the information disclosure practices of the judges of the
Supreme Court. The authors find that there exists a pervasive
reluctance in judges to disclose essential educational and professional
details. The authors argue that it is insincere to expect the public to
trust judges when people have limited information about them. By
exploring the democratic foundation of the idea of public faith in the
judiciary, Tripathy and Bagga contend that people need information
about the judges they are expected to trust and that judges have the
primary responsibility to adopt robust disclosure practices and share

more about themselves.

Kashish Mahajan explores the topical issue of abrogation of
Article 370 of the Constitution and the consequent dilution of the
special status and bifurcation of Jammu and Kashmir. The author

examines the constitutional validity of the legal measures adopted to
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effectuate these changes and contends that the Legislative Assembly
of the State can be construed to mean the Constituent Assembly of the
State thereby keeping the mechanism for the abrogation of Article 370
alive. The paper also lays down a legal standard for the kinds of
decisions that may be taken by the President and the Parliament during
the operation of President’s rule and argues that the actions of
abrogating Article 370 and bifurcating the State of Jammu and
Kashmir are unconstitutional when tested against this standard. Lastly,
the paper discusses the scope of judicial review in the instant case by
analysing previous decisions of the Supreme Court on matters of

executive and legislative policy.

The article by Anirudh Belle examines what Mark Tushnet had
referred to as the “weak-form” system of judicial review. The author
argues for weak- form review in India as a system that breaks away
from the traditional contrasts between legislative and judicial
supremacy, and which better protects rights by reallocating powers
between the legislatures and the courts. In order to make his case for
the adoption of weak-for review, Belle outlines the evolution of judicial
review in India and explores the arguments made for weak-form

review and concerns that are commonly placed against it.

Wenjuan Zhang delves into the debate of whether China has
constitutionalism and offers a new analysis framework for examining
the same. The author highlights the theoretical development of
Constitutionalism in English Literature and reviews the evolution of
constitutional design to show the struggling journey of the
constitutional transition from trevolution otiented to the rule of law
direction. Zhang then introduces the constituted form in the Chinese
constitution and analyses it from the perspective of popular

sovereignty. Testing the Chinese constitution designing and practice
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against the proposed analysis framework, the author concludes that

China has a thin version of constitutionalism.

The Essays section of this Volume features powerful and
thought-provoking pieces.

True to form, Abhinav Sekhri’s essay launches a spirited
challenge of Article 22 of the Indian Constitution. The essay is of
immense significance given the wanton abuse of preventive detention
within India, particularly in Jammu and Kashmir, in the last year. Sekhri
tactfully argues that the protections guaranteed by Article 22,
particularly the minimum threshold that it sets for legislatures, is
painfully inadequate and subverts the ideal of safeguarding individual
liberty against legislative tyranny. He asks, “is it time, then, to rid the
Constitution of Article 2277

Prannv Dhawan’s essay revisits the controversial issue of
appointment of judges to constitutional courts in India. It attempts to
address the inadequacies of the collegium system, while underscoring
the need to safeguard the institutional independence of the judiciary.
Prannv’s solution entails rigorous public scrutiny and debate about the
judicial appointment process in a bid to increase objectivity and
transparency. In an attempt to address the recurring judicial-political
discord, the author proposes that the judiciary and other branches of

government must engage in meaningful dialogue.

Volume 9 also features two powerfully written case comments

on recent decisions delivered by the Supreme Court.

Shrutanjaya Bharadwaj comments on the Supreme Court’s
recent decision in Chebrolu 1 eela Prasad Rao v. State of Andhra Pradesh,
better known as the 100% reservation judgement. Bharadwaj strikes at
two aspects of the Court’s decision with surgical dexterity. First, it is

argued that the court erroneously interpreted the non-obstante clause
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in Paragraph 5(1) of Schedule V of the Constitution. Second, the
Court’s ruling that the non-obstante clause cannot override Article 14
of the Constitution, is contested on the grounds that the basic structure
doctrine has been held to apply prospectively, and that since the basic
structure is a reflection of the original Constitution, it cannot be

violated by an original provision.

Devdutta Mukhopadhyay and Apar Gupta provide an inside
account of the twin decisions by the Supreme Court concerning
internet shutdowns in Jammu & Kashmir in the last year — Anuradha
Bbhasin v. Union of India, and Foundation for Media Professionals v. U.T. of
Jammn & Kashmir. The authors reveal how the principled recognition
of a derivative fundamental right to internet access without any
tangible relief in Anuradha Bhasin, required a second round of litigation
on the same issues in Foundation for Media Professionals. They then
critique the absence of any form of judicial review by the Court despite
endorsing the proportionality standard in both judgements. It is also
pointed out that these cases are an aberration from other cases in
which the ‘national security’ defence has been advanced by the state,
in that previous cases involved some form of facial review. The
authors’ then turn their focus to the negative and positive conceptions
of a derivative fundamental right to internet access, criticizing the
Court’s non-enforcement of the former, and cursory dismissal of the
latter. Although the Court failed to meaningfully check excesses by the
executive in these cases, the authors contend that both decisions

possess precedential value for future litigation.
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UNRAVELLING THE ROLE OF AUTONOMY AND
CONSENT IN PRIVACY

John Sebastian & Aparajito Sen*
Abstract
1t has been widely acknowledged that consent is central to the right to
privacy. This has been recognised by the Supreme Court in Justice
K.S. Puttaswamy v. Union of India (2017), as well as in the
Personal Data  Protection Bill, 2019 (currently pending in
Parliament). While several studies have mentioned the difficulties of
obtaining informed consent in today’s world, there has been little
discussion on the precise role of consent within a privacy rights
analysis. We will attempt to explore this crucial and under-theorised
issue through an analysis of the Court’s recent constitutional
Jurisprudence. Underlying the recognition of the right to privacy have
been the values of dignity, antonony and liberty. We argue that the
Court has recognised an antonomy-rich conception of dignity, which
Jocuses upon an individual’s continued capacity to make autononons
choices. This both enbances and limits the role of consent in privacy —
while consent is an important factor to be considered by conrts, it does
not completely determine whether a person can effectively claim a right
to privacy. We then situate this understanding of consent within the
doctrinal tools adopted by the Court to adjudicate privacy claims —
the reasonable expectations test and proportionality. We argue that
consent plays a key role in both these tests. Consent is an important
variable, but does not operate in an ‘all-or-nothing’ manner, and has

to be balanced with other factors such as the autonomy of the

*
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individual, public interest and the rights of others. This has important

implications for assertions of privacy in the future.

Keywords: Right to Privacy, Puttaswamy, Data Protection Bill,
2019, consent, dignity
Introduction

The decision of nine judges of the Supreme Court, in Justice

K.S. Puttaswamy v. Union of India" (Puttaswamy 1), declaring the right to

privacy a fundamental right has justifiably been celebrated because of

its unanimous recognition of the constitutional status of privacy in

India* The many opinions in Puttaswamy I espouse several high

principles of constitutional law in the process of linking up the right to
privacy with Article 21, as well as with Articles 14, 15, 19, 25 and other

provisions of Part III. However, sources of uncertainty in the decision

have made predicting the application of its principles to future

decisions a tricky exercise. The reasons for this are several: the lack of

1

K.S. Puttaswamy v. Union of India, W.P. (Civil) 494/2012 (Supteme Coutt,
24/08/2017).

See M. Kamil, Puttaswamy: Jury still out on some privacy concerns?, 1(2) Indian Law
Review 190 (2017); see also, Pritam Baruah and Zaid Deva, Justifying Privacy: The
Indian Supreme Court's Comparative Analysis, Indian Yearbook of Comparative Law
(Forthcoming in 2018) available at
https://papets.sstn.com/sol3/papers.cfmrabstract_id=3223381, last seen on
08/07/2019; V Bhandari, A Kak, S Parsheera, F Rahman, An Analysis of
Puttaswamy: The Supreme Court's Privacy Verdict, 11 IndraStra Global 1, (2017)
https://nbn-resolving.org/urn:nbn:de:0168-ss0at-54766-2  last  seen  on
08/07/2019; see also, AP Kumar, The Puttaswamy Judgment: Exploring Privacy Within
and Withont, 52(51) Economic and Political Weekly 34 (2017).
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a clear majority opinion,” the use of often conflicting theoretical
foundations," as well as the limited scope of the referral.’

Two years on, we have now had time to observe the application
of the principles of this decision by the Supreme Court, in decisions
such as Navtej Singh Johat®, Joseph Shine', and Justice K.S. Puttaswamy v.
Union of India (Puttaswamy I1)°. Puttaswamy II is particularly significant
because it deals with the validity of the Aadhaar;” and it was arguments
against the Aadhaar scheme which occasioned the referral to the nine-
judge bench in Puttaswamy 1.

While Puttaswamy 11 has clarified a few matters with regard to
how Puttaswamy 1 is to be applied, it has also thrown up a host of
questions. We do not propose to examine all these questions in this
paper; instead, we focus on the narrower issue of consent. Both
Puttaswamy 1 and II repeatedly emphasise the centrality of consent to
the right to privacy." The precise role of consent, and its interaction

with other principles is, however, uncertain. This is an important

3 The decision has a ‘plurality’ opinion rendeted by Chandrachud, ] and assented
to by three other judges (JS Khehar, CJI, RK Agrawal, ] and S Abdul Nazeer, J),
falling one short of a clear majority of five. In addition, ] Chelameswar, J, SA
Bobde, J, RF Nariman, J, Abhay Manohar Sapre J, and Sanjay Kishan Kaul, ] gave
separate concurring opinions.

4 Pritam Baruah and Zaid Deva, Justifying Privacy: The Indian Supreme Court's
Comparative Analysis, Indian Yearbook of Comparative Law (Forthcoming in
2018)  available at https://papers.sstn.com/sol3/papers.cfmPabstract_id
=3223381, last seen on 08/07/2019

> M. Kamil, Puttaswamy: Jury still out on some privacy concerns?, 1(2) Indian Law Review
190 (2017), at 202-03.

6 Navtej Singh Johar v. Union of India, W.P. (Ctiminal) 76/2016 (Supteme Coutt,
06/09/2018).

7 Joseph Shine v. Union of India, W.P. (Criminal) 194/2017 (Supreme Court,
27/09/2018).

8 K.S. Puttaswamy v. Union of India, W.P. (Civil) 494/2012 (Supreme Coutt,
26/09/2018).

9 Aadhaar (Targeted Delivery of Financial and Other Subsidies, Benefits and
Setvices) Act, 2016.

10 See supra 1, at 9§ 171.
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lacuna: if consent is indeed central to privacy, then understanding the
role of consent in privacy becomes crucial.

In this paper, we chalk out a few of the major questions in this
regard and propose a few preliminary solutions. The main purpose of
our paper is to provoke a debate over the role of consent in a privacy
rights analysis. We here will not be concerning ourselves with the
separate (and important) question about whether consent can be
meaningfully obtained in the context of many privacy claims. For
instance, studies have shown that people do not really understand what
they are consenting to when agreeing to privacy policies online."
Similarly, scholars have questioned whether the processes of metadata
collection can ever meaningfully be consented to."

We will, instead, explain the role of consent within privacy,
when meaningfully given, with a full understanding of its
consequences. This is important, as many studies of consent stop at
questioning whether consent is real or illusory, without going into the
larger question of what justificatory work consent performs in privacy
rights claims. Further, even though the focus of our paper will be upon
the right to privacy, much of our analysis with respect to, for instance,
waiver of fundamental rights, can apply to other fundamental rights as
well.

The structure of our paper will be as follows: Part 2 will explore
the principles of liberty, autonomy and dignity, which were the
foundations of the right to privacy as conceived in Puttaswamy 1. We
will demonstrate how Puttaswamy I and subsequent cases adopted what
we term an ‘autonomy-rich’ conception of dignity, which can help us

situate the role of consent. Part 3 will discuss the application of this

11 V. Bhandari, A. Kak, S. Parsheera, F. Rahman, An Analysis of Puttaswamy: The
Supreme Court's Privacy Verdict, 11 IndraStra Global 1, (2017) available at
https://nbn-resolving.org/urn:nbn:de:0168-ss0at-54766-2,  last secen  on
08/07/2019.

12 D. Solove, Privacy Self Management and the Consent Dilemma, 126 Harvard Law
Review 1880, 1894-1900, (2013).
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conception to the question of waiver of rights, the right to be forgotten
and the public interest. After Part 4 briefly discusses the doctrinal
contours of privacy, Parts 5 and 6 will explore how consent can be
situated within the reasonable expectations doctrine and
proportionality analysis as adopted by the Court in Puttaswamy I and I1.
Our discussion will be concluded in Part 7, which re-asserts our central
claim that consent is an important, but not completely determinative,
value in privacy claims. Courts must take consent into account as a
variable in the balancing process which also considers the overall
autonomy of a person and the rights of others.
2. Philosophical Foundations of Consent in Puttaswamy I

This Part will focus on analysing the foundations of the
fundamental right to privacy in Puttaswamy 1. This will be done at four
levels. First, we will discuss the justifications used in the various
opinions for declaring privacy a fundamental right, as these will inform
both the contours of privacy, as well as its limitations. Second, we will
focus specifically on how these justifications in turn impact the role of
consent. Third, we will look at a few cases which were decided post-
Puttaswamy 1, to clarify a few of the positions mentioned in the latter.
Last, we will briefly explore how the majority opinion in Puttaswany 11
misunderstood a few of these key principles underlying the opinions
in Puttaswamy 1.
2.1. The Justifications for Privacy - Unravelling the Dignity-Liberty-Autonomy

Triangle

The right to privacy is not explicitly stated in the Constitution;
this made it all the more important for the various judges in Puttaswany
I to link it up with other constitutional values. These other
constitutional values, such as for instance, the right to life and personal
liberty in Article 21, then became prisms through which privacy could
be constructed. Similar links were drawn with other fundamental

rights, such as the right to equality (Articles 14), right against
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discrimination (Article 15), freedom of religion (Article 25) and the
various freedoms in Article 19."

However, three concepts dominate the justifications given for
the right to privacy across all the opinions: liberty, autonomy and
dignity. We’ll begin with the ‘plurality’ opinion authored by
Chandrachud, | and subscribed to by three other judges. In the
discussion over the ‘essential nature of privacy’, the opinion begins by
observing the importance of privacy in protecting the autonomy of the
individual. The ability to make choices was seen as the core of human
personality."

Therefore, in Chandrachud, J’s formulation, privacy allows
individuals to ‘chart and pursue’ the development of their personalities,
which is in turn a postulate of dignity."” Similatly, privacy is linked to
liberty by the observation that “it is in privacy that the individual can

13 The final ‘Order of the Court’, signed by all nine judges, signifies the multiple
sources of the right to privacy when it states, “The right to privacy is protected
as an intrinsic part of the right to life and personal liberty under Article 21 and as
a part of the freedoms guaranteed by Part 111 of the Constitution.” (emphasis ours). As an
instance of more explicitly drawing from multiple sources, we can refer to
Chandrachud | [See Supra 1, at § 169 (Chandrachud, J)]: “The freedoms under
Article 19 can be fulfilled where the individual is entitled to decide upon his or
her preferences. Read in conjunction with Article 21, liberty enables the individual
to have a choice of preferences on various facets of life including what and how
one will eat, the way one will dress, the faith one will espouse and a myriad other
matters on which autonomy and self-determination require a choice to be made
within the privacy of the mind. The constitutional right to the freedom of religion
under Article 25 has implicit within it the ability to choose a faith and the freedom
to express or not express those choices to the world. These are some illustrations
of the manner in which privacy facilitates freedom and is intrinsic to the exercise
of liberty. The Constitution does not contain a separate article telling us that
privacy has been declared to be a fundamental right... Privacy is the ultimate
expression of the sanctity of the individual. I7 is a constitutional value which straddles
across the spectrum of fundamental rights and protects for the individual a zone of
choice and self-determination.” (emphasis ours) Similar linkages are drawn up by
the other opinions in Puttaswamy I as well.

14 Supra 1, at § 168 (Chandrachud, J).

15 Thid.
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decide how liberty is best exercised”.'* Liberty, dignity and privacy,
therefore, all help preserve diversity in a plural culture. Similar
statements on the links between liberty, autonomy and dignity can be
found in the other opinions in this case."”

This does not mean that the concepts above are
interchangeable, and neither are all subsumed with the notion of
privacy. For instance, Chandrachud, ] clearly observes that privacy is a
subset of liberty, with the latter being the broader notion." This
understanding is reiterated by Nariman, | when he notes that privacy,
even though based on liberty, is different from it. He illustrates this by
observing how the First Amendment of the US Constitution has been
used to protect privacy rights with respect to the possession of obscene
material at one’s home, while the same First Amendment will not
protect obscenity in public spaces."

We therefore largely agree with Kamil, when she observes,
“[Flor the large part, the Supreme Court’s articulation of the rationale
for privacy appears to be based on the notion of individual liberty
operationalized through the ideas of autonomy and dignity.””
However, it becomes crucial to understand the precise nature of the
relationship between these concepts. In case of a conflict between
liberty and dignity, for instance, which one will prevail? European
courts have shown a tendency to give precedence to dignity in such
cases. The ‘dwarf-tossing’ case is a famous instance of this, where the
mayor of a town banned ‘dwarf-tossing’ performances, a show in
which a dwarf in protective gear is tossed around by customers in a
bar. In an appeal by an affected dwarf, the French Conseil d’Etat held

that the ban was justified because the show undermined human

16 Thid.

17 Supra 5, at 191-197

18 Ibid, at 169 (Chandrachud, J).
19 Tbid, at § 49-50 (Nariman, J).
20 Supra 5, at 197.
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dignity. It upheld the power to ban the show, “even where protective
measures are in place to ensure the safety of the person concerned and
this person lends himself willingly and for reward to this activity.”*' Similarly, the
German Federal Administrative Court has upheld the prohibition of
‘peep-shows’, on the grounds of protecting the dignity of women who
expose themselves to men for payment.”

This is important, because it is clear from the above that the
consent of the person whose rights were involved was largely deemed
irrelevant when it conflicted with dignity. Indeed, as Baruah and Deva
point out, dignity can often manifest itself in a ‘liberty-restricting’
role.” One of the reasons often cited for the importance given to
dignity by German courts is the position of dignity in the German
Basic Law as the supreme value in the objective order of values.”
However, as McCrudden points out, dignity has often been used in a
rights-constraining role in other countries as well.” McCrudden, in his
analysis of dignity, notes that there can be two approaches to dignity:

a choice-based autonomy approach, and a communitarian approach.”

2l Commune de Morsang-sur-Orge, CE, Ass., 27 Oct. 1995, N° 136727
(Administrative ~ Court Assembly, France). [Translation available at
https:/ /law.utexas.edu/ transnational / foreign-law-
translations/french/case.php?id=1024, last seen on 24/06/2019.] See generally
Luis R. Barroso, Here, There, and Everywhere: Human Dignity in Contemporary Law and
in the Transnational Discourse, 35 B.C. Int'l & Comp. L. Rev. 331 (2012).

22 Sittenwidrigkeit von Peep-Shows, BverfGE 64, 274, (Higher Administrative
Court for Minster) at 279-280; as cited in Christopher McCrudden, Human Dignity
and  Judicial Interpretation of Human Rights, 19(4) The European Journal of
International Law 655, at 705 (2008).

2 Supra 4, at 18-19.

24 For instance, Article 1(1) of the Basic Law provides, “Human dignity shall be
inviolable. To respect and protect it shall be the duty of all state authority.” Article
1(2) states, “The German people therefore acknowledge inviolable and
inalienable human rights as the basis of every community, of peace and of justice
in the world.”

% C. McCrudden, Human Dignity and Judicial Interpretation of Human Rights, 19(4) The
European Journal of International Law 655, at 702 (2008).

26 Ibid, at 699.
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A choice-based autonomy approach focuses upon the decisions made
by an individual. A communitarian approach, on the other hand,
focuses on a person as a social being, and the concept of dignity is
constructed on that basis. As observed by the German Constitutional
Court: “[HJuman dignity means not only the individual dignity of the
person but the dignity of man as a species. Dignity is therefore not at
the disposal of the individual.”” He notes that this undetlies the
decisions of the Courts in the dwarf-tossing and peep-show cases.
Inbuilt into this idea of dignity is the notion that dignity is dependent
upon communitarian standards of what is dignified or ‘human’.*®

The question which arises in our context is: what role does
Puttaswamy I conceive for dignity? This is a challenging task since, even
though dignity is universally mentioned in the various opinions, several
statements, often contradictory, are made with respect to its functional
relationship with liberty and autonomy.” Chandrachud, ] seems to
ascribe dignity the status of the foundational value and the ‘core’ which
unites the fundamental rights. Privacy, in this context, is valuable
because it assures dignity to the individual.”

Interestingly, Chandrachud, ] quotes Aharon Barak™, where he

532

observes the ‘central normative role’ of dignity™ in uniting ‘human

rights into one whole’.”” This understanding of dignity has been used

27 Ibid, at 705.

28 However, we will argue later that the judges in Puttaswamy I and subsequent cases
have adopted an autonomy-rich approach to dignity. The autonomy-rich
approach gives greater emphasis to the choices of individuals. However, it is still
not the case that any choice is determinative of the issue. Choices can be limited
in certain circumstances, as will be explained later. (See Parts 2.3 and 3.2 of this
article)

2 See supra 4, Supra 25, for more.

30 Supra 1, at § 107 (Chandrachud, J).

31 A. Barak, Human Dignity: The Constitutional V' alne and the Constitutional Right (CUP
2015) as cited in supra 1 at § 105 (Chandrachud, J).

32 Supra 1 at g 105 (Chandrachud, J).

3 Ibid.



10 INDIAN J. CONST. L.

by the Supreme Court of Israel in rights-constraining ways, as can be
seen in the case of Station Film Co. v. Public Council for Film Censorship,
where the Supreme Court of Israel upheld the deletion of scenes from
a film on the grounds of protection of dignity.” However, this
discussion has to be mediated with what Chandrachud, J says about
the concept of dignity itself. He notes that dignity has both intrinsic
and instrumental value.” From an instrumental point of view, “dignity
and freedom are inseparably intertwined, each being a facilitative tool
to achieve the other.””

The implication which seems to flow from this is that dignity
is a liberty-affirming concept rather than a liberty-restricting one.
Indeed, in many situations, protection of dignity can easily be
envisaged as converging with an increase in liberty. For instance, in
Navtej Singh Jobar v Union of India”’, Misra, ] observes that Section 377
denudes persons of dignity because it impinges upon their ‘right to
choose without fear’ in the context of sexual relationships.” However,
there is again little clarity in the above quotation from Chandrachud, J,
as to what would happen in case of a conflict between dignity and
liberty.

There is a possible key to the resolution of this conflict in
Chandrachud, J’s discussion of the concept of ‘inalienability’ in the
context of privacy being a ‘natural’ right. In fact, all the judges (with
the notable exception of Chelameswar, J), accord privacy the status of

a ‘natural right.” Most, in turn, also refer to these rights being

34 Station Film Co. v. Public Council for Film Censorship, (1994) 50 PD (5) 661
(Supreme Court of Israel); Supra 25, at 702.

% Intrinsic value is the value asctibed to dignity as an interest in itself. Instrumental
value is the value ascribed to dignity in furthering other interests. See Supra 1, at
9169 (Chandrachud, J).

3 Supra 1, at § 169 (Chandrachud, J).

37 Supra 6.

3 Ibid, at [ 132, 138 (Mista, J).

% See, for instance, supra 1 at § 12 (Bobde, J) and § 56 (Natiman, J).
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‘inalienable’.*” For instance, Chandrachud, | observes that “[p]rivacy is
a concomitant of the right of the individual to exercise control over his
or her personality”, which in turn finds its origin in the idea of certain
rights being ‘natural’ to human beings.* He then states, “Natural rights
are inalienable because they are inseparable from the human
personality.”” However, inalienability and autonomy can pull in
opposite directions, and this is acknowledged by him:

The concept of natural inalienable rights secures autonomy to human
beings. But the autonomy is not absolute, for the simple reason that,
the concept of inalienable rights postulates that there are some rights
which no human being may alienate. While natural rights protect the
right of the individual to choose and preserve liberty, yet the autonomy
of the individual is not absolute or total. As a theoretical construct, it
would otherwise be strictly possible to hire another person to kill
oneself or to sell oneself into slavery or servitude.

He further quotes Ster and Jones in observing that such acts,
though ostensibly autonomous, ‘pretend to an autonomy that does not
exist’, being exercises in ‘false autonomy’.” This is just an instance of
the age-old debate about the limitations of autonomy. Immanuel Kant,
for instance, has often been seen to be among the originators of the
modern concept of dignity in his conception of persons as ends-in-
themselves. In his formulation of the categorical imperative, however,
Kant mentions instances of duties towards oneself, such as the duty to

not take your own life.* The duty to not treat others as means to an

40 Supra 1, at § 40 (Chandrachud, J); at § 92-94 (Nariman, J); at § 25 (Sapre, J); at
12, 31, 47 (Bobde, J); at § 20 (Chelemeswar, J). It is clear that a majority of the
judges not only recognised privacy as a fundamental right, but also characterised
it as ‘inalienable’.

4 Ibid, at § 40 (Chandrachud, J).

42 Ibid.

B C. A. Ster & G. M. Jones, The Coberence of Natural Inalienable Rights, 76(4) UMKC

Law Review 939, 971-972 (2007- 08); Supra 1, at § 45 (Chandrachud, J).

1. Kant, Practical Philosophy, 73-74 (Cambridge edn., 1996).

i
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end also extends to oneself; so we can clearly see the linkages between
this and the idea of ‘false autonomy’ ie. autonomy does not
contemplate the ability to make absolutely any choice.

In making these linkages with natural law theories,
Chandrachud, | cites Golaknath v. State of Punjab®, where Subba Rao, CJ
speaks of the fundamental rights as ‘transcendental’, “primordial’ and
‘natural’ within his larger argument that fundamental rights cannot be
amended by Parliament.* Chandrachud, ] concludes from this that
fundamental rights “are primordial rights which have traditionally been
regarded as natural rights.”*" He then goes on to cite a few of the judges
in Kesavananda Bharati®, such as Sikri, C] who also accorded
fundamental rights the status of natural rights. However, this
understanding of natural rights is of doubtful provenance, as (a)
Golaknath was overruled by Kesavananda Bharati, and (b) Kesavananda
Bharati is ambivalent about natural rights theories. Khanna, J’s opinion
in Kesavananda, regarded by many as the controlling opinion because it
straddles a middle path, explicitly disregards a reliance on natural rights
theories, even in the formulation of the basic structure.*

Be that as it may, Puttaswamy I does effectively hold (by eight
judges) that fundamental rights are natural rights, and thereby imports
much of the uncertainty of natural law theories. For our purpose, it is

sufficient to observe the impact this has on consent, and the possible

% Golaknath v. State of Punjab, (1967) 2 SCR 762.

46 Ibid, at 19 17-19 (Rao, J).

47 Supra 1, at § 108 (Chandrachud, J).

48 Kesavananda Bharati v. State of Kerala, (1973) 4 SCC 225.

4 Ibid, at § 1467 (Khanna, J): “Itis up to the state to incotporate natural rights, or
such of them as are deemed essential, and subject to such limitations as atre
considered appropriate, in the Constitution or the laws made by it. But
independently of the Constitution and the laws of the state, natural rights can
have no legal sanction and cannot be enforced. The courts look to the provisions
of the Constitution and the statutory law to determine the rights of individuals.
The binding force of Constitutional and statutory provisions cannot be taken
away nor can their amplitude and width be restricted by invoking the concept of
natural rights.”
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liberty-restraining potential of both the reliance on dignity, and its
corresponding link to natural law theories.
2.2. Consent in Puttaswamy 1

Having looked at the theoretical foundations of the right to
privacy in the preceding sub-part, our focus here is on how this is used
in the judgment to specifically deal with the issue of consent. Consent
finds mention especially in the parts of the opinions which deal with
informational self-determination. Chandrachud, J, for example,
observes, “Apart from safeguarding privacy, data protection regimes
seek to protect the autonomy of the individual. This is evident from
the emphasis in the European data protection regime on the centrality

of consent.””

He also takes note of the Report of the Group of
Experts on Privacy (under the erstwhile Planning Commission), which
laid out nine privacy principles, where consent is mentioned at several
places: in the collection of data, purpose limitations, the ability to
access and correct data, and in the disclosure of information.”' These
principles are largely reiterated by Kaul, J.”

A similar emphasis on consent can be found in other
judgments. Bobde, ] conceives of the right to privacy as involving the
right to choose and specify.” The right to choose necessarily involves
the choice about whether to disclose information, whereas the right to
specify encapsulates the right to decide who gets access to the
information.

Bhatia observes that we need to look at the emphasis on
consent in Puttaswamy I and read it together with the clear rejection of

the ‘third-party doctrine’.” In doing so, he observes that, from the

% Supra 1, at § 177 (Chandrachud, J).

51 Ibid, at § 184 (Chandrachud, J).

2 Thid, at 9 70 (Kaul, J).

5 Ibid, at  43-44 (Bobde, J).

5 The ‘third-party’ doctrine is a doctrine evolved by the US Supreme Court which
holds that, once a person discloses information to a third party, they have
effectively lost their privacy rights to such information. This was categorically
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perspective of privacy, ‘consent is not a one-time waiver of your right
to control your personal information, but must extend to each and
every distinct and specific #se of that information, even after you have
consented to the State collecting it from you.””

We largely agree with his statement about the holding in
Puttaswamy 1, but would modify it to the extent that it needs to account
for a fuller understanding of the right to be forgotten, which we will
deal with in Part 3 of this article. It is also important to observe that,
though the judgments do commendably focus on consent, there is little
focus upon its limitations in the context of the theoretical foundations
of privacy laid out in the preceding parts of their judgments. This still
leaves open the question about those cases where consent can conflict
with dignity or autonomy: what if a person wants to delete information
which they have put up on Facebook 10 years ago, because it is
embarrassing or affects their job prospects?® On the same thread,

what if a person has handed over biometric details to the State when

rejected by the Supreme Court of India in District Registrar and Collector,
Hyderabad v. Canara Bank, (2005) 1 SCC 495. The majority in Puttaswamy agrees
with the Canara Bank decision, as can be seen in Chandrachud, ] and Nariman,
J’s opinions. This shall be discussed in greater detail in later sections. (See Part 5
of this article).

5 G. Bhatia, The Supreme Conrt’s Right to Privacy Judgment — IV": Privacy, Informational
Self-Determination, and the Idea of Consent, Indian Constitutional Law and
Philosophy, available at
https://indconlawphil.wordpress.com/2017/08/30/ the-supreme-courts-right-
to-privacy-judgment-iv-privacy-informational-self-determination-and-the-idea-
of-consent/, last seen on 08/07/2019 (emphasis in original).

% An additional question which can be asked in such a situation is: who would be
the duty-bearer to ensure deletion of the information in such an instance - the
State or a private agency such as Facebook? We will not enter into the question
of horizontal applicability of the right in this article, but suffice it to say that these
arguments can potentially also be used to construct liability under tort law.
Alternatively, arguments could be made for horizontal application of certain
fundamental rights based on the public nature of such social networking websites.
(See Zee Telefilms v. Union of India, (2005) 4 SCC 649.) Puttaswamy I did not
conclusively answer this question, but a few of judges did recommend data
protection laws.
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enrolling for Aadhaar, but now wants that biometric information to be
deleted?
2.3. Post-Puttaswamy I aids to construction

Several cases following Puttaswamy I relied upon various aspects
of the judgment. Here, we will be looking at three judgements to help
decipher the position of the Court on the issue of the limits of consent:
Common Cause v Union of India’” (‘Common Cause’), Navtej Singh Jobar v
Union of India®® (‘Navtej Johar’) and Puttaswamy IT°.

In Common Cause, the issues were the constitutional validity of
passive euthanasia and living wills. Euthanasia is perhaps amongst the
most contentious arenas with respect to the limits of consent, as can
be seen from the Kantian duty against suicide.”’ A five-judge bench of
the Supreme Court upheld the wvalidity of passive euthanasia for
terminally ill or PVT (persistent vegetative state) patients, while passing
directions regarding a mechanism to ensure safeguards in the process.”
The Court also upheld the usage of ‘living wills’, whereby a person can
specify, in advance, refusal of treatment in case they later are notin a
position to do s0.”* A question that might legitimately be asked here is
whether allowing a person to die would be a violation of dignity? Can
consent in this case override dignity?

This question is dealt with in an interesting manner by the
Court. Misra, ], writing for himself and Khanwilkar, J, notes that
dignity must necessarily take into account the circumstances of the
patient. A patient in a terminally ill or PVT state “has no other choice

but to suffer an avoidable protracted treatment.”® This is turn affects

57 Common Cause v. Union of India, W.P. (Civil) 215/2005 (Supteme Coutt,
09/03/2018).

5 Supra 6.

¥ Supra 8.

60 Supra 44.

61 Supra 57.

62 Ibid.

& Tbid, at § 160 (Mista, J).
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the patient’s “right to live with dignity and face death with dignity,
which is a preserved concept of bodily antonomy and right to privacy.”**
In a similar vein, Chandrachud, ] observes that terminal illness signifies
aloss of control over one’s faculties. This makes control over ‘essential
decisions about how an individual should be treated at the end of life’
fundamental to their autonomy and dignity.*

What is essential to note here is the conception of dignity in
terms of autonomy, and the ability to make real choices. This choice is
permitted because of the lack of any real autonomy in the patient in
case she continues to lose control over her faculties. This does not
follow the German ‘communitarian’ model of dignity, as observed by
McCrudden. Misra, ] re-emphasizes this, when he observes that neither
‘social morality’ nor ‘medical ethics’ will have a role to play here, given
that dignity requires that the autonomy of the individual in this matter
be preserved.” The ‘medical ethics’ referred to included, for instance,
the Hippocratic Oath administered to doctors, which gives emphasis
to the preservation of life.

Navtej Johar augments this departure from the ‘communitarian’
model of dignity with its focus on ‘constitutional morality’. When, for
instance, Chandrachud ] notes that the Supreme Court cannot rely on

‘popular public morality’ when rendering its decisions, but instead has

64 Ibid, at § 160 (Mista, J) (emphasis ours).

% 1Ibid, at § 82 (Chandrachud, ]): “Dignity in death has a sense of realism that
permeates the right to life. It has a basic connect with the autonomy of the
individual and the right to self-determination. Loss of control over the body and
the mind are portents of the deprivation of liberty. As the end of life approaches,
aloss of control over human faculties denudes life of its meaning. Terminal illness
hastens the loss of faculties. Control over essential decisions about how an
individual should be treated at the end of life is hence an essential attribute of the
right to life... In matters as fundamental as death and the process of dying, each
individual is entitled to a reasonable expectation of the protection of his or her
autonomy by a legal order founded on the rule of law. A constitutional
expectation of providing dignity in death is protected by Article 21 and is
enforceable against the state.”

% Supra 6, at § 170 (Mista, J).
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to be guided by ‘constitutional morality’, he affirms a choice-based
autonomy approach to dignity.” ‘Constitutional morality’ in turn
reflects the broad principles underlying the Constitution, such as
liberty, equality and fraternity.” Navte Johar also affirms the crucial role
of autonomy in the determination of a zone of privacy.”

Another important take-away from Common Caunse is the
combination of subjective and objective factors in the determination
of whether passive euthanasia should be permitted in a particular case.
This is implicit in the directions given by the court regarding the
procedure to be followed to allow passive euthanasia, which takes into
account both the patient’s wishes, as well as doctors’ opinions as to the
condition of the patient.”” This is directly noted by Chandrachud, |
when he observes that “[wlhat an individual would decide as an
autonomous entity is a matter of subjective perception. What is in the
best interest of the patient is an objective standard.”” He later clearly
states that what is required is a ‘balance’ between these two standards.”
The individual must have the right to determine whether or not to
accept medical intervention, but this has to be coupled with an
objective determination by experts about the condition of the patient
(as to whether she is terminally ill or in a permanent vegetative state).”
This objective prong ties up with the earlier observations regarding the
lack of real choices available to the patient.

So how does this fit in with the Putfaswamy I discussion on the
limitations of autonomy and the inalienability of rights? Common Cause

and Navtej Singh give us what we term an ‘autonomy-rich’ notion of

7 Supra 6, at § 144 (Chandrachud, J).

%8 Ibid.

% This also teaffirms a departure from a privacy approach which is focused on
‘spaces’ to a privacy approach which focuses upon the ‘person’. See supra 6, at §
60-62 (Chandrachud, J).

70 Supra 57 at § 191 (Misra, J).

71 Supra 57, at § 118 (Chandrachud J).

72 1bid, at § 120 (Chandrachud J).

73 Ibid.
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dignity, which is divorced from communitarian notions which position
dignity in an often-antagonistic position to autonomy. However, even
a choice-based autonomy account does limit consent: it would not, for
instance, permit those choices which reduce antonomy in the future. For
example, an individual cannot sell herself into slavery, as observed by
Chandrachud, | in Puttaswamy 1. The idea is simple: the choice-based
autonomy approach respects individual choices because this shows
respect for the autonomy of an individual, which in turn ensures a
dignified life. It cannot allow those choices which effectively deprive
an individual of the status of an autonomous agent, thereby limiting
her dignity. A dignified life, being tied to an autonomous life, resists
anything which would render the ability to make decisions in the future limited.
This has implications for the examples we gave above, in the context
of privacy: even though a person might consent to the collection of
her data, this does not mean that she has foregone all interests in that
data. The requirements of an autonomy-respecting notion of dignity
would require that all consensual usage of data cannot be
unconditional. It has to take into account the ability of the data in
question to affect the ability of the individual to make choices in the
future. Consent, hence, is a retractable and ongoing process to the
extent that an individual’s interests in the data persists. This has links
to the idea of the right to be forgotten, which we will deal with in the
next Part.
2.4. Puttaswamy I's (mis)applications of consent and autonomy

Before parting, it is important to observe a few discordant
notes in the majority opinion of Puttaswamy II, which was tasked with
determining the constitutional validity of Aadhaar. A particularly
concerning aspect of the decision was the way in which it dealt with
consent, and the use of dignity. The majority opinion, authored by
Sikri, ], attempted a new ‘formulation’ of dignity which is based on
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‘public good’, which he called the ‘community approach’™ He
contrasted this with a choice-based autonomy approach to dignity,

terming it as the ‘individualistic approach.””

This alternative approach
to dignity is then used as a counter to the individualistic approach to
justify a balancing act which allows for the sacrificing of certain privacy
rights:

It is the balancing of #wo facets of dignity of the same individual.
Whereas, on the one hand, right of personal autonomy is a part of
dignity (and right to privacy), another part of dignity of the same
individual is to lead a dignified life as well (which is again a facet of
Article 21 of the Constitution). Therefore, in a scenario where the State
is coming out with welfare schemes, which strive at giving dignified
life in harmony with human dignity and 7n the process some aspect of
antonomy is sacrificed, the balancing of the two becomes an important
task which is to be achieved by the Courts.”

This raises several questions. The first is a clear departure from
the autonomy-rich view of dignity in Puttaswamy I and Common Cause.
Nowhere in the above is the question asked: what is the consent of the
individual to this bartering away of rights? A choice-based autonomy
model would, as we have seen before, have put the individual’s choices
center stage. However, here it would seem as though the Court is
making the choice for the individual herself. We suspect that the
majority opinion realizes that it cannot base such a balancing exercise
upon the autonomy approach, and hence, moved towards a

community approach.” It could then avoid answering uncomfortable

74 Supra 8 at page 537-38 (Sikri, J).

7 Ibid.

76 1bid, at page 539-40 (Sikti, J). (emphasis ours)

77" The majority opinion does also offer an alternative argument of ‘public interest’
to justify the privacy infringements. But it is important to observe that even the
‘public interest’ is repeatedly framed in the language of the right to dignity of
other people to receive welfare benefits (See Supra 8 at page 548-549 (Sikri, J) for
instance). It would be interesting to think about the reasons behind the move
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questions about the lack of real choices in the functioning of the
Aadhaar scheme. Second, and in keeping with the model of autonomy
we have discussed above, Chandrachud ] in his dissent points out that
it was not established by the State that the ‘two rights are mutually
exclusive.” The right to lead a dignified life in terms of access to
welfare schemes can only be seen as entailing a ‘sacrifice’ of privacy
when it could be proved that no alternatives are available, and the
burden lies upon the State to prove this.” This, again, fits in with the
choice-based autonomy model of dignity we have discussed, which
naturally does not fit in with decisions which lead to a reduction in the
overall autonomy of a person.

This approach of Sikri, ] is tied into the way in which he
generally deals with the ‘voluntariness’ of the Aadhaar scheme. The
judgement is replete with referrals to the fact that Aadhaar is
‘voluntary’.” However, in a pointed question as to whether people
(above the age of 18) have a right to ‘opt out’ or ‘revoke’ consent to
Aadhaar, the UIDAI clarifies that there is no such option.” Consent
to part with biometric information is then essentially, a one-time act.
This can be contrasted with the way in which the majority opinion
deals with children. While observing that children are incapable of

giving consent, it notes that parents can give consent on their behalf.*

converting the ‘public interest’ into a matter of ‘rights’. Our suspicion is that it is
a device to lend a greater weightage to the ‘public interest’ in the proportionality
analysis.

78 Supra 8, at § 254 (Chandrachud, J).

7 1bid.

80 See, for instance, Supra 8, at Y 373, 323.

81 Supra 8, at page 66 (Sikri, J).

82 Supra 8 at § 327 (Sikri, J); Sikti, ] further emphasises the ‘incapacity’ rationale
through a review of Indian legislative policy on juveniles in India which indicates
protection towards children: “Thus, when a child is not competent to contract;
not in a position to consent; barred from transferring property; prohibited from
taking employment; and not allowed to open/operate bank accounts and, as a
consequence, not in a position to negotiate her rights, thirsting [sic] upon
compulsory requitement of holding Aadhaar would be an inviable inroad into
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Importantly, however, children are given the right to opt out of the
scheme when they attain the age of majority.” In this context, it is a
bit curious that this right to opt out is not given to adults who may
similarly wish to exit the scheme.* Chandrachud, J, in contrast,
observes that all persons must have the ability to opt-out, as ownership
of data ‘must at all times vest in the individual whose data is
collected.™

Though the majority opinion on this issue suffers from several
other shortcomings,” what is particularly concerning is the
introduction of an uncertain counter-formulation of dignity, which
departs from the autonomy-rich conception of dignity in Puttaswamy I,
Common Cause and Navtej Johar. Similarly, the inability to opt-out of the
Aadhaar scheme for adults rests uneasily with an understanding of
privacy which emphasises the individual’s continuing interests in
information voluntarily parted with, clearly established by the larger
nine-judge bench decision in Puttaswamy I. In the next part, we will
demonstrate how an autonomy-rich conception of dignity helps us
understand other important privacy-related concepts such as the
doctrine of waiver and the right to be forgotten.
3. Waiver of Fundamental Rights and the Right to be Forgotten

A possible source of confusion over the role of consent in
fundamental rights claims is the controversial doctrine of waiver. In
this Part we will, first, analyse the principles which underlie the

doctrine of waiver and clarify a few common misconceptions about

their fundamental rights under Article 21.” [Supra 8 at § 327 (Sikri, J)] It is also
worth mentioning that the thrust is upon the ‘compulsoriness’ of the requirement
further indicating an ‘autonomy-rich’ approach.

8 Supra 8, at § 332 (Sikti, J).

8% See patt 6 for an attempt to decode this from the perspective of proportionality.

85 Supra 8, at § 152 (Chandrachud, J).

8 In particular the characterisation of various schemes as ‘rights’ in the case of
children, and hence their not being subject to verification by Aadhaar. Many of
these schemes are seen as ‘benefits’ in the case of adults, even though the Court
holds them to be a part of the right to dignity. See Supra 8, at page 390-91, 563-
64, and 548-49 (Sikri, J).
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the doctrine. Second, we will demonstrate that the doctrine, if propetly
understood, underlines our autonomy-rich conception of dignity. In
the process, we will show how this helps us understand important
issues such as the continuing privacy interests that a person has in their
information, and the right to be forgotten.

3.1. The Doctrine of Waiver

Another lens through which we can understand Puttaswamy I's
formulation of privacy and the limitations of consent is through the
controversial doctrine of ‘waiver’ of fundamental rights. The doctrine
of waiver was also discussed in Puttaswamy I to a certain extent, but we
will begin to explore this doctrine through the landmark Basheshar
Nath?” case.

In the Basheshar Nath case, the appellant challenged the validity
of a settlement he made with taxation authorities under the Taxation
on Income (Investigation Commission) Act, 1947 (the ‘Investigation
Act’). The appellant had agreed to pay certain arrears to the taxation
authorities under this settlement. Subsequently, parts of the
Investigation Act were declared as violative of Article 14 (and hence
invalid) in other cases.” The appellant raised a claim that the settlement
he entered into was invalid because the underlying provision had been
declared unconstitutional. The Attorney General rebutted this, by
claiming that, by entering into the settlement, the appellant had
‘waived’ or given up his Article 14 claim in the matter.

In dealing with this claim, the Court dealt with the question:
can the fundamental right of the appellant here be waived? The five-
judge bench rendered four different opinions, holding in favour of the
appellant. Das CJ (on behalf of himself and Kapur, J) confined the
discussion on waiver to Article 14 specifically, observing that it was

unnecessary for their purposes to consider whether other fundamental

87 Basheshar Nath v. Commissioner for Income Tax, 1959 Supp (1) SCC 528.
88 Suraj Mall Mohta and Co. v. A. V. Visvanatha Sastri, [1954] 26 ITR 1 (SC).
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rights could be waived.”” Looking at the text of Article 14, they
observed that it is not framed as a ‘right’, but is rather a command to the
State to ensure equality. Therefore, it would not be permissible for the
State to argue that a person has chosen to be treated unequally.” This is,
they note, a ‘matter of public policy with a view to implement its object
of ensuring the equality of status and opportunity which every welfare
State, such as India, is by her Constitution expected to do.” This
obligation of the State remains irrespective of the conduct of any
person.

N.H. Bhagwati, ] and K Subba Rao, ] delivered separate
concurring opinions, and held that 7o fundamental right can be waived.
NH Bhagwati, ] observed that Article 13(2)”, which declares laws in
contravention of the fundamental rights as void, does not contain any
exception for waiver of fundamental rights.” Similarly, the text of the
fundamental rights themselves specify the conditions under which they
can be restricted, and none of them mention waiver.” He observed
that the distinction in US case law between rights which are enacted
for the benefit of the individual (which can be waived), and rights
which are enacted in public interest (which cannot be waived) should

not apply to India, because ours is ‘a nascent democracy’ with a

89 Supra 85, at 9 14-15 (Das, CJ).

% Art. 14, the Constitution of India, The State shall not deny to any person equality
before the law or the equal protection of the laws within the territory of India.’
(emphasis ours)

9 Supra 87, at Y 14-15 (Das, CJ).

92 Ibid.

93 Art. 13, the Constitution of India, “The State shall not make any law which takes
away or abridges the rights conferred by this Part and any law made in
contravention of this clause shall, to the extent of the contravention, be void.”

9% Supra 87, at 1 8-9 (Bhagwat, J).

% 1bid, at 10 (Bhagwati, J).
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different social, economic, educational and political situation from the
US.”*

This idea is further exemplified by K Subba Rao, J, who

observed that we have to take into account the power imbalances
which exist between the State and the citizen, who can easily be made
to give up her rights by the State ‘by fear of force or hope of
preferment’.”” In a particularly trenchant tone, he stated:
A large majority of our people are economically poor, educationally
backward and politically not yet conscious of their rights. Individually
or even collectively, they cannot be pitted against the State
organizations and institutions, nor can they meet them on equal terms.
In such circumstances, 7 zs the duty of this Court to protect their rights against
themselves.”

This undoubtedly has strong paternalist undertones, but we
need to appreciate it in the context of the duties of the State in a
country where, as Ambedkar observes, democracy is only ‘top-dressing
on an Indian soil, which is essentially undemocratic.” He makes this
observation in the context of discussing the absence of ‘constitutional

>100

morality”™ in Indian society. He approvingly quotes the historian

% TIbid, at Y 55-56 (Das, J); See 9 92, 103 (Justice SK Das in a separate opinion
largely follows the distinction in US case law between rights which are for the
benefit of the individual and rights which are for public interest).

7 1bid, at § 67 (Rao, J).

% 1bid, at § 74 (Rao, J). (emphasis ours)

9 Speech by B.R. Ambedkar, Constituent Assembly Debates, Constituent Assembly
(4/11/1948), available at
http://cadindia.clpt.org.in/constitution_assembly_debates/volume/7/1948-11-
04, last accessed on 15/7/19.

100 Ambedkar, in his speech, quotes with approval the conceptualization of
constitutional morality given by the historian Grote, who notes that constitutional
morality means ‘a paramount reverence for the forms of the Constitution,
enforcing obedience to authority acting under and within these forms yet
combined with the habit of open speech, of action subject only to definite legal
control, and unrestrained censure of those very authorities as to all their public
acts combined too with a perfect confidence in the bosom of every citizen amidst
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Grote who thought constitutional morality an ‘indispensable

00 While these observations were

condition’ for a free government.
made by Ambedkar in the context of explaining the extremely detailed
nature of the Indian Constitution, if this is coupled with the larger
constitutional goal of ‘social revolution'”, one can envisage a strongly
interventionist rights framework. Ambedkar repeatedly emphasized
that merely giving political rights would not be enough to emancipate;
in the absence of State intervention, such rights might never be
exercised meaningfully.'”

It is difficult to cull out a clear binding ratio from Basheshar
Nath because of the many opinions. At the very least, it is certain that
Article 14 cannot be waived, as that is held by four judges. O/ga Tellis"™,
however, clearly disagrees with the US case law distinction between
those fundamental rights which are for private and those which are for
public benefit. The Court observes that @/ fundamental rights are
enacted for the larger public interest, and no individual “can barter

away the freedoms conferred upon him by the Constitution.”'" Olga

the bitterness of party contest that the forms of the Constitution will not be less
sacred in the eyes of his opponents than in his own.” Ibid.

101 Thid.

192 Granville Austin, The Indian Constitution: Cornerstone of a Nation, ch 2 (1st ed., 1972).

13 Tn his essay on ‘Slaves and Untouchables’, for instance, he wrote: ‘In
untouchability there is no escape... A deprivation of a man's freedom by an open
and direct way is a preferable form of enslavement. It makes the slave conscious
of his enslavement and to become conscious of slavery is the first and most
important step in the battle for freedom. But if a man is deprived of his liberty
indirectly he has no consciousness of his enslavement. Untouchability is an
indirect form of slavery. To #ell an Untouchable 'you are free, you are a citizen, you have
all the rights of a citizen ', and to tighten the rope in such a way as to leave him no opportunity
to realise the ideal is a cruel deception. It is enslavement without making the
Untouchables conscious of their enslavement. It is slavery though it is
untouchability. It is real though it is indirect. It is enduring because it is
unconscious. Of the two orders, untouchability is beyond doubt the worse.’
(emphasis ours) Kamala Visweswaran, Un/common Cultures: Racism and the
Rearticulation of Cultural Difference, 156-57, (Duke University Press, 2010).

104 QOlga Tellis v. Bombay Municipal Cotporation and Ors., AIR 1986 SC 180.

105 Thid, at 9 28 (Y.V. Chandrachud, J).
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Tellis’ formulation extends to all fundamental rights, and not just
Article 14. The reasoning given by the Court is closely aligned with K
Subba Rao, ] in Basheshar Nath, i.e. that this is in order to safeguard the
individual against the powerful State.'"

Another reason as to why the public interest might weigh
against waiver of fundamental right is because of what is called the
‘precedential’ effect of the case in affecting the rights of third parties."”
This is exemplified by the ECtHR in the Pretzy » UK' case, which dealt
with the permissibility of active euthanasia. Upholding the law which
prohibited this, the Court observed that even though the conditions of
terminally ill patients will vary, what matters is the ‘vulnerability of the
class’ of patients for whose protection the law existed. It was the rights
of these vulnerable patients which would weigh against the decision of
the patient to end her life."”

However, this does not mean that a person must always exercise
their rights irrespective of their wishes."’ For instance, having the

freedom of speech does not imply that I have to necessarily write an

106 Tbid, at § 29. (Y.V. Chandrachud, J) “Were the argument of estoppel valid, an all-
powerful State could easily tempt an individual to forego his precious personal
freedoms on promise of transitory, immediate benefits.” Of course, there is a
minor difference between estoppel and waiver, but that is not material for our
purposes, as the Court itself says that the two concepts are ‘closely connected’.

107 Sébastien Van Drooghenbroeck, Does the Theory of Waiver of Fundamental Rights Offer
Solutions to Settle Their Conflicts?, 69, in When Human Rights Clash at the Enropean Conrt
of Human Rights Conflict or Harmony? (Stijn Smet and Eva Brems, 1st ed., 2017).

108 Pretty v. United Kingdom, App. no 2346/02, 29 April 2002.

109 Tbid, at 70. “The more setious the harm involved the more heavily will weigh in
the balance considerations of public health and safety against the countervailing
principle of personal autonomy. The law in issue in this case, section 2 of the
1961 Act, was designed to safeguard life by protecting the weak and vulnerable
and especially those who are not in a condition to take informed decisions against
acts intended to end life or to assist in ending life. Doubtless the condition of
terminally ill individuals will vary. But many will be vulnerable and it is the
vulnerability of the class which provides the rationale for the law in question.”

110 This difference between non-exercise of a tight and wasver is emphasised by K
Subba Rao ] in Basheshar Nath, Supra 87, at § 67.
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opinion piece on an important political issue everyday; I can choose to
not speak at all, while reserving the rgh# to speak when I want to. What
would be invalid, for instance, is my entering into a contract with the
State whereby I am prohibited from speaking on a particular issue
(when, of course, it is not covered by any of the reasonable restrictions
in Article 19(2)). Kulgod, for instance, argues that we inherently accept
waiver of fundamental rights because we allow for persons to plead
guilty or to accept a plea bargain during a criminal trial, and hence
waive our Article 21 rights to a full trial.'"" However, this can be dealt
with in a simple way: the right under Article 21 prohibits the
deprivation of one’s liberty except in accordance with a just, fair and

reasonable procedure.'?

When a person enters a guilty plea in
conditions free from coercion, and in compliance with fair procedures,
there is no waiver of this right, as the conditions of Article 21 have
been met.

We agree, however, that a possibly better way to frame the
inability to waive a right would be that “it will not be open to the State
ot to a defendant or respondent to contend that a person is not entitled
to enforce his fundamental right because he has waived it.”'"”
Otherwise, as Datar correctly points out, this would lead to an
anomalous situation wherein a person, whose fundamental rights have
been violated, would be forced to approach a Court to challenge it
even if they did not want to do so.

3.2. Balancing privacy rights and the right to be forgotten
This distinction between waiver and non-exercise can help

clarify how, rather than being paternalistic, the inability to waive

U Sachin Kulgod, Waiver of Constitutional and Fundamental Rights-- A Constitutional
Discretion, Not An American Doctrine, 1 SCC Journal 19, 34 (2011).

112 We are reading in the requirements in the Maneka Gandhi case here. See Maneka
Gandhi v. Union of India, 1978 1 SCC 248 at 9 4-7.

13 Arvind Datar, Can a Fundamental Right be waived?: 1 egal Notes by Arvind Datar, Bar
& Bench, available at https://barandbench.com/can-fundamental-right-waived-
arvind-datar/, last seen on 08/07/2018.



28 INDIAN J. CONST. L.

fundamental rights enbances autonomy."* It also syncs in with
Puttaswamy Is discussion about the ‘inalienability’ of fundamental
rights.'” Interestingly, the doctrine of waiver was sought to be used by
counsel for the respondents to argue that privacy should not be
recognised as a fundamental right.''® The fact that it cannot be waived,
it was argued, implies that the government cannot under any
circumstances get any information from a citizen. This was correctly
rebuffed by Nariman ], who observes that the question of waiver is
completely separate from the question of justifiable limitations on a
fundamental right.'"” When the State imposes a reasonable restriction
on a right following constitutional limitations, there is no question of
a waiver.

In answering this question, however, Nariman, | gives an
example of a person who posts information on a public space such as
Facebook. He claims that a person cannot claim a privacy right in that
information after such a disclosure.""® With respect, we feel that this
might not be the correct approach to the issue. First, since the doctrine
of waiver as enunciated in Basheshar Nath and reatfirmed in Olga Tellis,
was not overruled in any of the opinions in Puttaswamy 1, it is

questionable whether Nariman, ] meant that the person here has

114 A related (but different) concept in this regard is the doctrine of ‘unconstitutional
conditions’, which forbids ‘any stipulation imposed upon the grant of a
governmental privilege which in effect requires the recipient of the privilege to
relinquish some constitutional right.” [Ahmedabad St Xavier’s College Society v
State of Gujarat, 1974 1 SCC 717, at § 158 (Mathew, J)]. The doctrine of waiver
is, however, broader since it includes situations where a person has voluntarily
given up her rights, even if it is not a condition for the grant of a privilege by the
state.

Interestingly, none of the judges in Basheshar Nath who said that FRs cannot be
waived relied upon any natural rights theory. Natural rights were mentioned only
once, by Justice SK Das, largely in order to note that it does not apply. Supra 87,
at § 56 (SK Das, J).

116 Supra 1, at § 60 (Nariman, J).

17 Thid.

118 Tbid, at 9 60 (Nariman, J).

11

53

@
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‘waived’ their rights. Second, as observed by Kaul, J in his opinion,
people continue to have privacy interests in information which
concerns themselves even after such information is made public.'”
This idea of continuing interests in information even after disclosure
is also reaffirmed by the idea of purpose limitations and the
requirement of deletion of data when it has served its purpose.” The
reason for this is that the right to privacy is valuable partly because it
enables us to control information which pertains to ourselves, which
forms a part of our person. This is implicit in the recognition of
informational privacy by all the judges in Puttaswamy 1.

However, once the information is made public, then, even
though a person continues to have a privacy right in such information,
this has to be balanced with the rights of other citizens to freedom of
speech and expression. This is because, as explained by Robert Post,

121 which is

this information now becomes a part of the ‘public sphere
essential to the healthy functioning of democracies. As an example, a
politician X’ decides to post, on Facebook, a personal picture of him
having dinner with a friend Y’ at a restaurant. Five years later, it is
found that Y’ has links to a spy agency of a foreign government.
People use the Facebook photograph in order to allege links between
X, Y’ and the foreign government. In this situation, the public
interest would demand that the privacy rights of X’ be overridden, and

that the picture is not mandatorily deleted. On the other hand, one can

19 Tbid, at § 65 (Kaul, J).

120 Tbid, at 9 184 (Chandrachud, J).

121 Robett Post, Data Privacy and Dignitary Privacy: Google Spain, the Right To Be Forgotten,
and the Construction of the Public Sphere, 67 Duke Law Journal, 981, 1051-1052 (2018)
(“The public sphere is a field of intersubjective communicative action; it would
collapse if individuals could at will withdraw from circulation information
“relating to” themselves because they have the right to ‘control’ such personal
data. The public sphere in a democracy also serves the political purpose of self-
governance. Those who control the circulation of personal data in the public
sphere control the creation of public opinion.”)
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imagine several situations in which there would be no public interest
in the information in question, and the individual in question can assert
continuing rights in it.

There is little doubt that balancing the public interest and the
privacy rights of individuals in such cases is a delicate matter. However,
this exercise is already done in several places for the right to privacy.
For instance, Section 8(1)(j) of the Right to Information Act, which
allows for the non-disclosure of information which would cause ‘an
unwarranted invasion of the privacy of the individual’ explicitly
authorizes a balancing of this privacy with the public interest.'” The
Supreme Court too has implicitly endorsed such a balancing of privacy
with the public interest in Rajagopal”, known as the ‘Autoshankar’
case. In this case, while observing that the right to privacy is implicit
in Article 21, exceptions were carved out for public records and for
public officials with respect to the discharge of official functions.'** We
leave aside, for the purposes of this paper, the separate but important

question as to how do we evaluate what counts as a ‘public interest’

122°S. 8(1)(j), The Right to Information Act, 2005, states:

“8. (1) Notwithstanding anything contained in this Act, there shall be no
obligation to give any citizen, ...

(j) information which relates to personal information the disclosure of which has 7o
relationship to any public activity or interest, or which would cause wnwarranted invasion
of the privacy of the individual unless the Central Public Information Officer or the
State Public Information Officer or the appellate authority, as the case may be, is
satisfied that the larger public interest justifies the disclosure of such information:

Provided that the information which cannot be denied to the Parliament or a
State Legislature shall not be denied to any person.” (emphasis ours)

123 R. Rajagopal v. State of Tamil Nadu, (1994) 6 SCC 632.

124 Tbid, at § 26 (Reddy, J). It has been argued that Rajagopal in fact deals more with
a tortious claim rather than an assertion of a fundamental right against the State.
See Gautam Bhatia, State Surveillance and the Right to Privacy in India: A Constitutional
Biography, 26 National Law School of India Review 127, 138-139 (2014). This can
be a way in which we can apply the right to privacy in our Facebook examples,
for instance.
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and the importance it can be given when balancing against the right to
privacy in particular cases.'”

Linked to the idea of a continuing privacy interest in personal
information, is the ‘right to be forgotten’, which is referred to by Kaul,
J in Puttaswamy 1.”° The right to be forgotten can be described as the
right to individuals to ‘determine the development of their lives in an
antonomons way, without being perpetually or periodically stigmatized
as a consequence of a specific action performed in the past.”'”” The
concept is clearly based in the autonomy of persons, and can be
understood as a part of the right of individuals to change and re-invent
themselves, unshackled by mistakes made in the past.'” This assumes
all the more importance in the digital age, where the Internet becomes
a permanent record of a person’s acts, leading to permanent
stigmatization.'”

Rustad and Kulevska, while arguing for a right to be forgotten,
have also observed that this has to be balanced with other rights such

as freedom of expression.130 To determine whether an individual can

125 For instance, it is questionable whether pervasive profiling of individuals can be
justified on the grounds of small gains in economic efficiency. Of patticular
concern in this regard is the recent Economic Survey of India’s push for greater
data collection across multiple spheres. See Economic Survey 2018-19 Volume,
Chapter 4: Data “Of the People, By the People, For the People” avaliable at
https:/ /www.indiabudget.gov.in/economicsurvey/doc/vollchapter/echap04_v
oll.pdf last seen on 10/07/2019.

126 Supra 1, at Y 62-69 (Kaul, J).

127 Alessandro Mantelero, The EU Proposal for a General Data Protection Regulation and
the Roots of the “Right To Be Forgotten”, 29(3) Computer Law & Security Review 229,
229-235 (2013); Michael L. Rustad, Sanna Kulevska, Reconceptualising the Right to
be Forgotten to Enable Transatlantic Data Flow, 28(2) Harvard Journal of Law &
Technology 349, 353, (2015). (emphasis ours)

128 Supra 1, at Y 66-69 (Kaul, J).

129 Michael L. Rustad, Sanna Kulevska, Reconceptualising the Right to be Forgotten to
Enable Transatlantic Data Flow, 28(2) Harvard Journal of Law & Technology 349,
352, (2015). This can also be linked to the ‘right to repent’. See Supra 107, at 71-
72.

130 Ibid, at 354.
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claim this right, they evolve a complex balancing process which
involves taking into account the nature of the information, whether
the person is a public figure, and the public right to know."" This is
what has largely been encapsulated in Section 20 of the Personal Data
Protection Bill, 2019, which is currently pending before Parliament.'”

131 Thid.

132°S. 20, Personal Data Protection Bill, 2019 (pending), states:
20. Right To Be Forgotten
(1) The data principal shall have the right to restrict or prevent the continuing
disclosure of his personal data by a data fiduciary where such disclosure—
(a) has served the purpose for which it was collected or is no longer necessary for
the purpose;
(b) was made with the consent of the data principal under section 11 and such
consent has since been withdrawn; or
(c) was made contrary to the provisions of this Act or any other law for the time
being in force.
(2) The rights under sub-section (1) may be enforced only on an order of the
Adjudicating Officer made on an application filed by the data principal, in such
form and manner as may be prescribed, on any of the grounds specified under
clauses (a), (b) ot clause (c) of that sub-section:
Provided that no order shall be made under this sub-section unless it is shown by
the data principal that his right or interest in preventing or restricting the
continued disclosure of his personal data overrides the right to freedom of speech
and expression and the right to information of any other citizen.
(3) The Adjudicating Officer shall, while making an order under sub-section (2),
having regard to—
(a) the sensitivity of the personal data;
(b) the scale of disclosure and the degtee of accessibility sought to be restricted
or prevented;
(c) the role of the data principal in public life;
(d) the relevance of the personal data to the public; and
(e) the nature of the disclosure and of the activities of the data fiduciary,
particularly whether the data fiduciary systematically facilitates access to personal
data and whether the activities shall be significantly impeded if disclosures of the
relevant nature were to be restricted or prevented.
(4) Where any person finds that personal data, the disclosure of which has been
restricted or prevented by an order of the Adjudicating Officer under sub-section
(2), does not satisfy the conditions referred to in that sub-section, he may apply
for the review of that order to the Adjudicating Officer in such manner as may
be prescribed, and the Adjudicating Officer shall review his order.
(5) Any person aggrieved by an order made under this section by the Adjudicating
Officer may prefer an appeal to the Appellate Tribunal.”
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This provision, which gives a right to an individual to ‘restrict or
prevent the continuing disclosure of his personal data by a data
fiduciary’ under certain circumstances, mandates that this right be
balanced with znter alia ‘the relevance of the personal data to the public’
and the ‘role of the data principal in public life."” Importantly, the
right to be forgotten applies even where the initial use of the data was
authorised by the individual, underlining the idea that a person
continues to possess interests in her data, even if she has consented to
its use for a particular purpose.

In conclusion, it is clear, from the discussion on waiver of
fundamental rights in this Part of the article as well as the previous
Part’s discussion on inalienability and autonomy, that consent, while
important in determining the scope of privacy, is not completely
determinative of the question as to whether a person can successfully
make a privacy claim. As Van Drooghenbroeck observes in the context
of the position of consent in ECtHR law, consent impacts the scope
of rights, but it does not completely neutralize the conflict.”* Consent
and waiver do not operate in an ‘all-or-nothing’ manner, and become
only one of the arguments in the balancing exercise to be undertaken
by Courts."”

We have conceptualized the limitations on consent and waiver
as an operationalization of the principle of preservation of the
autonomy of individuals through the prism of dignity. Recognizing
consent is, of course, an important part of recognizing a person’s
autonomy, and Courts must take it into account. However, where
consent might lead to an irreversible reduction of the autonomy of
individuals, courts will have to weigh consent against other factors

such as the autonomy of the person, the rights of others and the public

133 Thid.
13% Supra 107, at 71.
135 Thbid.
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interest. The consent of the person should be given a high weightage
when balancing it with the other interests we have specified.
4. The Doctrinal Contours of the Right of Privacy

We will now use our analysis in Parts 2 and 3 of this article to
explore certain doctrinal formulations related to the right to privacy.
Doctrines such as the ‘reasonable expectations test’” and
‘proportionality” have been introduced and used in Puttaswamy I and 11
in order to determine the scope of privacy claims. We will situate
consent within these doctrines, in an attempt to bring together the
principles underlying these judgements and their doctrinal
formulations.

Puttaswamy 1 held unanimously that the right to privacy is a
constitutionally guaranteed fundamental right. However, the Court did
not answer several allied questions about its content. For instance, the
key question as to the scope of the right to privacy is largely
unanswered, although the question seems inevitable in any assessment
of a privacy claim: ‘What is covered by the right to privacy?” Perhaps
the lack of an answer has good justification. Some judges in Puttaswany
I acknowledge the difficulty (if not impossibility) inherent in
establishing coherent contours to the right and thus consciously refuse
to adopt a clear doctrine, instead endorsing a ‘case by case’
determination - presumably anchored on the considerations of dignity
and liberty.” Chelameshwar, ], for instance, offers a broad definition
in terms of ‘repose’, ‘sanctuary’ and ‘intimate decision’ -

acknowledging, yet not addressing, the ‘definitional concerns’ in

136 The ‘case to case basis’ approach is either expressly adopted (or hinted to) by
Justice Chelameshwar, Justice Bobde, Justice Sapre and Justice Nariman. See
Supra 1 at § 36 (Chelameshwar, J); § 36 (Sapre, J): ‘Similarly, I also hold that the
“right to privacy” has multiple facets, and, therefore, the same has to go through
a process of case-to-case development as and when any citizen raises his
grievance complaining of infringement of his alleged right in accordance with
law., 9 40 (Bobde, J), and § 46 (Nariman, J). The judges consciously kept the
definitional contours of the right vague in the interest of its breadth.
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relation to the right of privacy.”” In a similar vein is Natiman, J’s
discussion of the three aspects of privacy being physical, informational
and decisional privacy.” It is important to note here that despite the
various conceptualisations of the right, all judges ground these in the
values of liberty, autonomy and dignity, and our claims about the role
of consent equally apply across all aspects of privacy."”

By contrast, Chandrachud, J’s lead judgment (representing four
judges of the nine) invokes the ‘reasonable expectations test’
(hereinafter ‘RET’) to define a valid privacy claim. This formulation of
RET involves the dual components of (i) the subjective willingness to be
protected by privacy and (ii) objective recognition of privacy - defined by
‘constitutional values’.'"” The precise contours of the test shall be
discussed in Part 5 of this article.

As to valid limitations to the right to privacy, Chandrachud, ]
and Kaul, J invoke the ‘proportionality’ review to adjudge permissible

infringements of privacy.""' The proportionality review as adopted by

137 A key argument made by the state in Puttaswamy I was to challenge the
constitutional status of the right to privacy was to point to the definitional
concerns in the formulation of the right. Thus, the Attorney General had argued
that the right itself is vague, the right being recognized would provide unhindered
judicial scrutiny. Judges Chelameshwar and Nariman specifically reject this
argument suggesting that the definitional concerns of privacy do not take away
from its constitutional status. See Supra 1, at § 19 (Bobde, ]J) and § 36
(Chemeshwar, J).

138 Supra 1, at § 81 (Nariman, J).

139 See part 2.1 and patt 3.2 of this article. Since the interests in individual autonomy,
liberty and dignity underlie all aspects of privacy, we see no reason to limit the
applications of our analysis to only certain aspects of privacy.

140 Supra 1 at § 169 (Chandrachud, J).

141" Chandrachud, J and Kaul, J form a majority endorsement of the proportionality
review. Kaul, | adds to the three components offered by Chandrachud, J: the
fourth component of ‘procedural safeguards’. Considering that Chandrachud, ]
alone does not make the majority opinion, Bhatia observes that the standard of
review as accepted by the court in Puttaswamy I would include the four
components of legality, legitimacy, balancing and procedural safeguards. See
Gautam Bhatia, The Supreme Court’s Right to Privacy Judgment — V1: Limitations,
Indian Constitutional Law and Philosophy, available at
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Chandrachud, | includes the prongs of (i) legality - there exists a law
backing the infringement, (i) legitimacy - the law is in pursuance of a
legitimate state aim and (iii) balancing - the legitimate aim is
proportional to the infringement of privacy in question.'*

Puttaswamy 1I largely follows Puttaswamy I in adopting RET (to
define a privacy claim) and proportionality (to limit it). The nuances of
the court’s approach in Puttaswamy 1l shall be discussed through the
anchor of ‘autonomy’ and ‘consent’ in the succeeding sections,
building upon our discussion in Parts 2 and 3.

5. Finding consent within the doctrinal contours of privacy:
Consent and reasonable expectations

In Puttaswamy I, traces of consent, choice and autonomy seem
to be inherently operationalised within Chandrachud, J’s formulation
of RET."” Chandrachud, ] uses RET to define the contours of the
tight to privacy'™ - with dual stages of enquiry: (i) subjective

https://indconlawphil. wordpress.com/2017/09/01 /the-supreme-courts-right-
to-privacy-judgment-vi-limitations/ last seen on 08/07/2019. However, it has to
be noted that Sikri, ] does not consider ‘procedural safeguards’ as a separate
doctrinal prong of proportionality within his formulation of the test in Puttaswany
II. See also V Bhandari, A Kak, S Parsheera and F Rahman, supra 11. For an
interesting discussion on the use of proportionality in Puttaswamy I and II, see
generally Aparna Chandra, Proportionality in India: A Bridge to Nowbere? 3(2)
University of Oxford Human Rights Hub Journal 55 (2020).

142 There have also been questions as to what was the standard of review adopted
within the balancing stage, with both ‘compelling interest” and ‘reasonableness’
being referred to across the opinions. See M Kamil, The Aadbaar Judgment and the
Constitution — 1I: On proportionality (Guest Post), Indian Constitutional Law and
Philosophy, available at
https:/ /indconlawphil.wordptess.com/2018/09/30/the-aadhaar-judgment-and-
the-constitution-ii-on-proportionality-guest-post/ last seen on 08/07/2019.

143 And perhaps Kaul, J’s approach, which checks solely for an autonomous decision
to opt for privacy: “all that needs to be considered is if such an intent to choose
and specify exists, whether directly in its manifestation in the rights bearet’s
actions, or otherwise.” Supra 1, at § 43 (Kaul, J).

144 See Gautam Bhatia, The Aadhaar Judgment and the Constitution — I: Doctrinal
Inconsistencies and a Constitutionalism of Convenience, Indian Constitutional Law and
Philosophy, available at


https://indconlawphil.wordpress.com/2018/09/30/the-aadhaar-judgment-and-the-constitution-ii-on-proportionality-guest-post/
https://indconlawphil.wordpress.com/2018/09/30/the-aadhaar-judgment-and-the-constitution-ii-on-proportionality-guest-post/
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willingness, and (ii) objective acceptance on the basis of ‘constitutional
values”.'"” The subjective stage of RET inevitably involves a scrutiny of
the individual’s autonomous choices, while the objective stage
functions to limit it. To answer the precise role of consent within RET,
it is best to first identify the role of consent within RET as used in the
United States.

The role of consent is seen evidently through the application
of the American third party doctrine (hereinafter “TPD’). TPD (largely
accepted as a subset of RET) postulates that an individual loses her
privacy claim against the state if she consents to sharing the
information with a third party. For instance, therefore, if an individual
shares personal data to a service provider, she shall be deemed to have
forgone her privacy claim over the data, against the State - which may
access the information. This is, of course, open to misuse and cleatly
minimises individual autonomy over data. However, the doctrine’s
rationale may help posit a role for consent within RET.

5.1. The American Third Party Doctrine and Puttaswamy 1

RET was first admitted by US Coutts in Katg v. United States'
- abandoning the ‘spatial’ model of inquiry as established O/wstead v.
United States."" The erstwhile rule in O/mstead suggested that the Fourth

Amendment protection of privacy only extended to ‘constitutionally

https://indconlawphil. wordpress.com/2018/09/28/ the-aadhaat-judgment-and-
the-constitution-i-doctrinal-inconsistencies-and-a-constitutionalism-of-
convenience, last seen on 08/07/2019. However, it must be noted that other
judges of the court do not (at least explicitly) endorse this formulation nor do
they explicitly invoke the ‘reasonable expectations test’; in particular, Bobde, ]
specifically refuses to admit the doctrine on grounds that it was “not necessary
for the purpose of this case to deal with the particular instances of privacy
claims”. Additionally, an explicit critique to (and rejection of) the doctrine is
found in the Nariman, ]’s judgment which specifically rejects the doctrine. See
Supra 1, at § 40 (Bobde, J); See also supra 1, at § 59 (Nariman, J).

145 Supra 1, at § 169 (Chandrachud, J)

146 Katz v. United States, 389 U.S. 347 (1967).

147 Olmstead v. United States, 277 U.S. 438 (1928).
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protected areas’.'® The two-staged test adopted by Harlan, ]
(constituting the subjective willingness to be protected by privacy and

149

objective societal acceptance) ™ in Kafg was eventually recognised as

the ‘reasonable expectations test’."”

Later, American courts (primarily through United States v.
Miller”" and Swith v. Maryland™) developed the TPD. In Miller, the
court held that an individual did not possess a legitimate privacy claim
over bank records voluntarily revealed to a third party, on the grounds
that (i) the bank deposits are not confidential communications, thus
lacking a societal acceptance of the privacy claim, and (i) the
information was voluntarily disbursed."”’

A clearer expression of the role of voluntariness in TPD is
tound in Swith v. Maryland where the court rejected a privacy claim over
telephone records using TPD - given that the accused had provided
the information to the telephone company voluntarily, he did not have
a privacy claim over it. The Court here goes on to justify the rationale
of TPD within the second (objective) stage of RET: there was no

148 Tbid, at page 465-466. Here, the court interpreted the fourth amendment narrowly
in terms of “actual physical invasion(s)”. See Richard Thompson, The Fourth
Amendment Third-Party Doctrine, Congressional Research Service, 5 available at
https://fas.org/sgp/cts/misc/R43586.pdf last visited on 08/07/2019.

149 Supra 146, at page 361 (Stewart, J). “My understanding of the rule that has
emerged from prior decisions is that there is a twofold requirement, first that a
person have exhibited an actual (subjective) expectation of privacy and, second,
that the expectation be one that society is prepared to recognize as "reasonable."”

130 Tbid, at page 351 (Stewart, ]). The case in Kafy concerned the admissibility of
recordings of the accused’s telephonic conversations in a phonebooth. The
conversations were recorded by investigating authorities from outside of the
phonebooth. This was significant as the prosecutor (following Olumstead’s spatial
formulation) argued that the accused had no constitutional protection in the
space that lay outside the booth and thus lacked a privacy claim. The court
rejected this argument holding that (i) the fourth amendment protected people
and not places and (i) that even “an area accessible to the public may be
constitutionally protected”.

151 United States v. Miller, 425 U.S. 435 (1976).

152 Smith v. Maryland, 442 U.S. 735 (1979).

153 See Ibid, at page 442 (McReynolds, J).
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societal acceptance of the privacy claim, since the accused had
‘voluntarily’ assumed the risk of the information being given to the
police.”

From the formation of the doctrine in Swzth, it seems that TPD
is hinged on the second stage of RET, i.e. societal acceptance (or
alternatively societal assumption of risk). In this context it must be
remembered that the second stage of the RET as formulated by
Chandrachud, | in Puttaswamy I is not a consideration of societal
acceptance, but a consideration of constitutional delineation.'”’

In the recent decision of Carpenter v. United States™ the
American Supreme Court reconsidered TPD. The case concerned the
constitutionality of a law which allowed the state to compel mobile
service providers to provide Cell-Site Location Information (CLSI), i.e.
time-stamped information about an individual’s location, provided
that there were reasonable grounds to show that the information may
be relevant to an ongoing criminal investigation.

The majority opinion of Roberts, ] clarifies the application of
TPD in two ways: First, the court acknowledges that the doctrine is
not to be invoked blindly without taking into account the nature of
information being solicited."”” Roberts, | holds that CLSI gave the State
an opportunity to intricately survey individuals; given these ‘concerns’,
there exists a reasonable expectation for such information to be
protected (curiously, for Roberts, | similar concerns would not apply
to records of bank transactions and records of numbers dialed)."”
Second, Roberts, ] holds that a mere disbursal of information to a third

party need not necessarily amount to a voluntary assumption of risk -

154 Tbid, at page 735 (Blackmun, J).

155 See supra 144 for more.

156 Catpenter v. United States, 138 S. Ct. 2206 (2018).

157 Tbid, at page 2221 (Robetts, J).

138 Tbid, at page 2217 (Roberts, J); Roberts, | notes that the information provides the
state access to “an intimate window into a person’s life” as the information
reveals “familial, political, professional, religious, and sexual associations.”
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particularly not for information gathered from cell-phones, given that
cell phones are “a pervasive and insistent part of daily life”."”’
5.2. Third Party Doctrine in India

The majority opinion in Carpenter presumably restricts the
application of TPD to (i) disbursal of ‘non-serious’ information, and
(i) instances where disbursal to a third party would imply the
‘voluntary assumption of risk’. The attempt here is to hide the potential
flaws of TPD - although, the cracks remain visible: Why can’t a State-
possessed record of numbers dialed by an individual be used to survey
an individual (per facts in Swzth)? Why should the disbursal of bank
record transactions imply a ‘voluntary’ assumption of risk that the
information may be disbursed to the state (per facts in Miller)? Can the
disbursal of information to a third party ever imply a ‘voluntary’
forgoing of all privacy claims altogether?

TPD is rightly criticized for its severe consequences. The
doctrine offers lax restrictions on the state’s ability to survey and gather
private data considering, particularly, that a significant amount of
sensitive personal information today is provided ‘voluntarily’ to
internet service providers (We share our search history with Google,
information related to our purchases with Amazon, etc.). More
importantly, the approach minimizes individual autonomy and consent
since the disbursal of information to a third party is seen as a forfeit of

privacy interests altogether.'®

TPD was unequivocally rejected by the
Court in the pre-Puttaswamy case of District Registrar & Collector v. Canara
Bank."*' However, it remains to be seen whether it would be tenable in
light of the discussion on RET in Puttaswamy 1. Nariman, | in

Puttaswamy 1 also expressly rejects TPD, and in fact refuses to

159 Tbid, at page 2221(Roberts, J).
160 See Part 3 of this article.
161 District Registrar & Collector v. Canara Bank, (2005) 1 SCC 496; also see Supra 1,

at 947 (Nariman, J).
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incorporate RET fearing that it would be “intrinsically linked” to
TPD.'®

It must be noted here that the objective stage of the American
RET (which is the doctrinal hinge of TPD) has not been entirely
incorporated by the Indian Supreme Court. Chandrachud, | in
Puttaswamy I does not incorporate a ‘societal’ standard for the objective
stage of RET (as in the US) but instead contemplates a
‘constitutionally’ defined standard wherein privacy, on the objective
plane, is defined by ‘constitutional values™®. This formulation implies
the adoption of an objective harm-based standard i.e. ultimately, the
subjective willingness to define a particular privacy claim shall stand
unless the privacy claim has the potential to ‘harm’ constitutional values,
such as another person’s rights.'” This approach, we feel, is most apt
in allowing for a progressive standard while also addressing the
problems of RET discussed by Nariman, J.

An approach similar to this harm-based approach can be seen
in the recent decision of the Canadian Supreme Court in R » Jarvis'®,
especially in the concurring opinion of Rowe, J. In Jarvis, the majority
adopted a ‘context-based’ enquiry into determining RET which implies
that the Court would take into account a variety of factors (not limited

to the publicity of information or its societal acceptance), to determine

162 Supra 1 at § 59 (Natiman, J).

163 Supra 1, at § 169 (Chandrachud, J).

16+ An implication of this is found in Chandrachud, J’s formulation of RET where
he alludes to the objective prong of the test as being defined in terms of harm to
the rights of third parties. See Supra 1 at § 169 (Chandrachud, J).; “[TThe exercise
of individual choices is subject to the rights of others to lead ordetly lives. For
instance, an individual who possesses a plot of land may decide to build upon it
subject to zoning regulations. If the building bye laws define the area upon which
construction can be raised or the height of the boundary wall around the
property, the right to privacy of the individual is conditioned by regulations
designed to protect the interests of the community in planned spaces.”

165 R v. Jarvis, [2019] 1 SCR 488 (Supteme Court of Canada).
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the validity of the privacy claim.” Rowe, J, utilised a value-laden
approach to determining reasonable expectations - similar to
Chandrachud, | in Puttaswamy I - to establish that the information’s
availability in the public domain was not determinative as to the

absence of a valid privacy claim.'”

Other precedents from foreign
jurisdictions also hint at a ‘harm’-based metric to define the breadth of
privacy - these may also shed some light on how the ‘harm-based’
standard may be adopted in India in forthcoming cases.'*

Ultimately, the scope of review in the RET stage should be
relatively thin. As long as a non-trivial privacy-related harm is
discernible from the petitioner’s claim, the Court should (ideally) find
a privacy infringement. The Court should then proceed to determining
whether the infringement of privacy is justified due to other interests,
at the proportionality stage.'” The Court should set a flexible threshold

at the RET stage of inquiry, rather than having strict definitional

166 Tbid, at § 63-68 (Wagner, CJ).

167 Ibid, at Y 135-136 (Rowe, J). Although the approach here does not specifically
invoke a ‘harm’-based inquiry, the approach hinted by Justice Rowe is similar to
RET as contemplated by Chandrachud, J. See Gautam Bhatia, Notes fron a Foreign
Field: The Canadian Supreme Conrt on the “Reasonable Expectation of Privacy”, Indian
Constitutional Law and Philosophy, available at
https:/ /indconlawphil. wordpress.com/2019/03/01 /notes-from-a-foreign-field-
the-canadian-supreme-court-on-the-reasonable-expectation-of-privacy/ last seen
on 07/07/2020 for an analytical compatison of R v. Jarvis and Puttaswamy 1.

168 The nature of ‘harm’ in this context has been significantly broadened by some
courts, as they have suggested that the storage and permanent recording of
information (due to the potential harm in such storage) can give rise to a
reasonable expectation of privacy, despite a uset’s initial consent to share the data.
See PG&JH v. United Kingdom, App. no. 44787/98, at § 57; “Private-life
considerations may arise, however, once any systematic or permanent record
comes into existence of such material from the public domain. It is for this reason
that files gathered by security services on a particular individual fall within the
scope of Article 8, even where the information has not been gathered by any
intrusive or covert method.” The ‘harm’, therefore, need not be immediate, but
even proximate and impending harm which might flow from the disclosure shall
be considered in determining RET.

169 We discuss proportionality in Patt 6 of this article.


https://indconlawphil.wordpress.com/2019/03/01/notes-from-a-foreign-field-the-canadian-supreme-court-on-the-reasonable-expectation-of-privacy/
https://indconlawphil.wordpress.com/2019/03/01/notes-from-a-foreign-field-the-canadian-supreme-court-on-the-reasonable-expectation-of-privacy/
https://indconlawphil.wordpress.com/2019/03/01/notes-from-a-foreign-field-the-canadian-supreme-court-on-the-reasonable-expectation-of-privacy/
https://indconlawphil.wordpress.com/2019/03/01/notes-from-a-foreign-field-the-canadian-supreme-court-on-the-reasonable-expectation-of-privacy/
https://indconlawphil.wordpress.com/2019/03/01/notes-from-a-foreign-field-the-canadian-supreme-court-on-the-reasonable-expectation-of-privacy/
https://indconlawphil.wordpress.com/2019/03/01/notes-from-a-foreign-field-the-canadian-supreme-court-on-the-reasonable-expectation-of-privacy/
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standards (which are injudicious considering the vagueness of the
concept as a whole)."” Such an approach is consistent with most of
privacy jurisprudence in Europe and India which advocates for broad
and non-exhaustive definitional contours for privacy.'”

Therefore, our reformulation of RET (from Puttaswamy I)
would place individual autonomy at the doctrinal core. We suggest that
the determinant of defining a legitimate privacy claim would be an
individual’s autonomous choice to be protected by privacy (subjective
component of RET). The restriction on this autonomous choice
(objective component) would 7ot be ‘societal’ recognition of the
autonomous claim, but an objective harm principle i.e. only if the
privacy claim impacts other constitutional values would the claim be
rejected.'”

5.3. Puttaswamy 11 and the Third Party Doctrine

170 Samuel Beswick, Perlustration in the Pathless Woods: Hamed v R, 17 Auckland
University Law Review, 291, 297-298 (2011).

171 See Niemietz v. Getmany, App. no. 13710/88, at § 29 and Costello-Robetts v.
the United Kingdom, App. no. 13134/87, at § 36. Also see Supra 1, 9 46
(Nariman J). Many judges in Puttaswamy I explicitly acknowledge the ambiguity in
the definition of privacy and favour an open-texture in its definition to catalyse
an expansive reading of the right in subsequent cases, as has been discussed in
Part 4 of this article.

172° A sound invocation of the ‘objective harm principle’ in relation to the second
stage of RET is found in Joseph Shine v. Union of India, concerning the validity of
section 497 of the IPC criminalising adultery. The court (albeit obliquely) looked
into the matter from the lens of matrimonial privacy. Although the court held S.
497 as unconstitutional, it categorically upheld the state’s ‘intrusive’ legislative
efforts to regulate certain matrimonial (harmful) offences like domestic violence
and dowry. Chandrachud, J (writing for himself) legitimised the reformative
efforts of the legislature (through the dowry prohibition act or the DV act, etc.)
on the ground that the laws “protect[ed] the fundamental rights of every woman
to live with dignity” noting further that the offence of adultery “did not fit that
paradigm”. Thus, to explain our formulation of the second stage of RET; in a
situation of domestic violence or physical abuse, any claim to privacy by the
accused would fail, given the objective harm’ on the woman. See Supra 7, at § 61

(Chandrachud, J).
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There are certain discordant notes to our aforementioned
formulation in Sikri, J’s opinion in Puttaswamy 1I. Bhatia points out two
irregularities: First, Sikri, J’s formulation in certain instances extracts
the American formulation of RET (which scrutinizes societal
recognition instead of the constitutional harm principle)— a standard
which Chandrachud, ] in Puattaswamy I avoids and Nariman, ]

unequivocally rejects'”.

Second, Sikri, | suggests that biometric and
demographic information does not raise any reasonable expectation of
privacy given that “[t|hey are taken for passports, visa and registration
by the State and also used in mobile phones, laptops, lockers etc. for
private use.”'™* This seems uncomfortably close to the TPD rationale:
an individual divulging information to third-parties shall be deemed to
have forfeited her privacy claim over the information altogether.
Although we empathize with Bhatia’s concerns, we feel that
Sikri, J’s opinion does not necessarily bind us to a regressive standard.
Therefore, we add certain qualifications: First, it is unclear whether
Sikri, J has unequivocally adopted the American standard for RET.
Throughout the judgment, he offers different reformulations for RET
- including the ‘constitutional values’ laden approach adopted by
Chandrachud, ] in Puttaswamy '™ More importantly, Sikri, J’s final
comment on RET is a list of considerations which must be taken into
account when assessing a valid privacy claim, which include ‘triviality’,
‘injury’, ‘nature’ of information stored and extent of prior disclosure of

information as considerations.!”

These considerations attempt to
measure the degree of harm’ which may be caused from the privacy
infringement in question. This indicates that the test is closer to
Chandrachud, J’s formulation of RET test than the American test,

despite its inconsistent use by Sikri, J.

173 Supra 55. Also see Part 5.2 of this article.

174 Supra 8, at § 252 (Sikti, J); a/so see supra 144.

175 Supra 8, at § 287 (Sikti, J). See also supra 8 at § 289 (Sikri, J).
176 Tbid, at 4 292 (Sikt, J).
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Secondly, although there are indications that Sikri, | does not

endorse the existence of ‘reasonable expectations’ over demographic
and biometric information, Sikri, | eventually acknowledges a valid
privacy claim over the information stored and collected with the
government:
No doubt, the information which is gathered by the UIDAI (whether
biometric or demographic) is parted with by the individuals to other
agencies/body cotporates etc. in many other kinds of transactions as
well, as pointed out by the respondents. However, the matter is to be looked
into from the angle that this information is collected and stored by the State or
instrumentality of the State. Therefore, it becomes important to find out
as to whether it meets the test of proportionality, and satisfies the
condition that the measure must not have disproportionate impact on
the right-holder (balancing stage)."”

The rationale here is that despite the information being
previously shared with other agencies, the factum of such sharing wi//
not amount to a waiver of privacy claims over the information altogether.
This appears to be a rejection of TPD. Instead, Sikri, ] focuses on the
information being “collected and stored by the State or instrumentality
of the State”'". This may imply that information being ‘stored’ by the
state would raise a heightened privacy claim due to the possible ‘harm’
which may be caused by the disbursal of information.'” Alternatively,
it could be suggested that privacy interests are heightened because it is

the ‘state’ or its instrumentalities collecting and storing the

177 Supra 8, at § 284 (Sikri, J). (emphasis ours)

178 Ibid.

179 Tt is also essential to note in this context that the Sikri, J offers a specific direction
to limit the amount of time for which authentication transaction data was retained
at the CDR Erstwhile regulations provided that the data would be retained for 5
years which was reduced to 6 months by the judgment. See Ibid, at § 205 and §
447 (Sikti, J).
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information.'™

Nevertheless, the focus remains on the calculus of
‘harm’ and not ‘societal’” acceptance, thus steering clear of TPD.

Therefore, we feel that it is best to broadly read some of the
ambiguities in Sikri, J’s opinion in consonance with the doctrinal
positions of Puttaswamy 1, in the manner we have proposed here, while
discarding those parts which are contrary to the nine-judge decision. It
is this proposed doctrinal interpretation, which is in conformance with
the principles in Puttaswamy I, which should guide future applications
of RET.
6. Consent and Proportionality

The role of consent within proportionality is more difficult to
judge given that the ‘balancing act’ is significantly fact-sensitive in
nature and the stage of review, as such, does not subsume any common

metric of considerations.'®

Given the open texture in the balancing
stage of review, different judges and courts use unique approaches to
find the correct balance.'® Therefore, in this Part, we will offer a broad
overview of the doctrinal content of proportionality and examine the
contrasting approaches of the judges in conducting proportionality,
specifically discussing the role of consent within the approach.
6.1. The Content of Proportionality

Chandrachud, ] in Puttaswamy I invokes the proportionality test
to identify legitimate infringements of privacy: the three stages of the
test include : (1) legality- existence of law, (i) /legitimacy- existence of a

legitimate state aim to justify the infringement and (iii) balancing -

180 Tt was argued by the Petitioners that individuals have a ‘higher expectation of
privacy from the State’ given the existence of concentrated and centralised State
power. See Ibid, at § 241 (Sikri, J).

181 Stavros Tsakyrakis, Proportionality: An assanlt on human rights? 7 International
Journal of Constitutional Law, 468, 471-472 (2009)

182 See Aparna Chandra, Supra 141 at 57-58, 84-86.



Unravelling the Role of Autonomy and Consent in Privacy 47

balancing the infringement against the legitimate aim identified.'®’
Sikri, | in Puttaswamy Il adds to this, the components of ‘suitability’
(whether the means adopted by the state is suitable for the ends it seeks
to meet); and ‘necessity’ (that the state must adopt the least restrictive
alternative to meet its desired ends)."® Sikri, ] does not, however,
contemplate significant scrutiny within these two stages and the key
focus remains on ‘balancing’.'®
The nature and content of the balancing stage remains notably
elusive. To shed some light on this stage of review, Alexy offers the
‘weight formula’. Alexy suggests that the ‘balance’ contemplated is
essentially a weighted average of (i) the relative abstract weights of
opposing principles, (ii) the relative intensity of interference with or
possible advancement of each opposing principle; and (i) the
reliability of assumptions relied upon to arrive at the relative intensity
of interference or advancement." Alexy’s weight formula is provided:
(I denotes intensity, I denotes abstract weight and R denotes
reliability)
w e WiR
YL WieR,

Within this formulation, autonomy (broadly) and consent
(narrowly) have significant value. In continuance of what we have said
in Parts 2 and 3 of this article, ‘consent’ here will become a factor which

has to be taken into account in assigning relative ‘abstract weights’ to
gning g

185 Importantly, the only other judge invoking proportionality was Kaul, ] who
incorporated the additional prong of “procedural guarantees” within the test. See
footnote number 141 above.

18+ Supra 8, at 4 267 (Sikti, J).

185 Sikri, ] adopts a nuanced version of the German test over the Canadian test which
offers significantly less scrutiny for necessity. See Supra 142 for more.

186 Robert Alexy, Constitutional Rights and Proportionality, 22 Journal for Constitutional
Theory and Philosophy of Law 51, 55 (2014).
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opposing principles.” In addition to this, the variable of consent and
autonomy shall be significant in the court’s calculation of the relative
‘intensity’ of the privacy infringement in question. Within this
calculation, (i) the degree of consent involved in the disbursal of
information, and (if) the potential ‘harm’ on individual autonomy (or

the rights of others and the public interest'*")

through the disbursal will
have to be taken into account.

An objection might be raised to this particular formulation of
the role of consent in proportionality. As we have discussed in the
previous part, RET accounts for the consent of the individual in
question in the subjective willingness component of the test. The
invocation of consent at the balancing stage might then be seen as a
repetitive counting of the same factor in the privacy analysis. This
objection is, however, misplaced. RET operates as a #hreshold
requirement in order to determine whether a person can legitimately
claim privacy (whether the right to privacy has been ‘engaged’ or
‘infringed’), whereas proportionality deals with whether privacy can be
restricted in a particular situation by competing interests, after finding
that privacy has been engaged."” However, there are legitimate
concerns about whether RET, as conceptualised in Puttaswamy I and 11,
ends up being redundant in light of a rigorous proportionality analysis.
First, the RET as conceptualised by the Supreme Court involves
balancing between subjective willingness and objective constitutional
values at the threshold stage of determining whether a person can

claim a privacy interest. It is questionable whether this balancing

187 The question as to the balance between the relative ‘abstract weights’ of dignity
and autonomy for instance can be formulated through a liberty-affirming’
concept of dignity as opposed to a Iiberty-restricting’ one. In this context the
relative weight of opposing principles would depend upon the degree of
importance which is accorded to autonomy, consent and the public interest
within the formulation. See part 2 of this article.

188 See part 2 of this article.

189 Supra 142. [Kamil]
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should be done at this stage, when balancing is an essential part of the
proportionality test, which follows RET. Second, as Barendt argues,
this threshold balancing in RET leads to the ‘double counting’ of
several factors."™ Barendt, in fact argues that this is one of the many
reasons as to why RET as a whole is an incoherent and redundant
concept.””" As we have discussed above, however, neither Puttaswany
or II adopt the US model of RET, but the majority in Puttaswamy 11
clearly adopts a modified form of the test. It might be possible to argue
that even this modified form of RET is redundant when
proportionality is being used, but that is outside the scope of this
paper. A possible way of reconciling these concerns is to adopt a broad
harm-based approach to determining whether RET is satisfied, as we
have discussed in the previous Part."”

None of the judges in Puttaswamy 1 ot Puttaswamy 1l invoke
Alexy explicitly. However, Alexy’s weight formula offers a good
framework to analyse how the judges conducted the ‘delicate task™”
of balancing. Puttaswamy I did not specifically deal with a privacy claim
and therefore the question as to the nuances of the proportionality test
become moot. However, it becomes important to see how Puttaswamy
II expressly invokes consent in relation to the doctrine.
6.2. Autonomy and 1 oluntariness to Determine Relative Intensity of Privacy

Infringements

An interesting part of the Puttaswamy 11 judgment, which helps

unravel the role of consent in the proportionality analysis, is the

Court’s approach towards Section 57 of the Act.” This provision of

190 Eric Barendt, ‘A reasonable expectation of privacy’: a coberent or redundant concept?, 90,
109 in Comparative Defamation and Privacy Law (Andrew Kenyon, 1st ed., 20106).

91 Tbid., at 114.

192 See Part 5.2 of this article.

193 Supra 8, at § 189 (Sikti, J).

194°S. 57, The Aadhaar (Targeted Delivery of Financial and Other Subsidies, Benefits
and Services) Act, 2016, states: “57. Nothing contained in this Act shall prevent
the use of Aadhaar number for establishing the identity of an individual for any
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the Act allowed for the use of Aadhaar for establishing the identity of
a person ‘for any purpose’, by both the State or ‘any body corporate or
person’, pursuant to any law, or any contract. The Court upheld that
part of Section 57 which dealt with the use of the number by the State
pursuant to any law, subject to such a law being proportionate.'”
However, it struck down that part of Section 57 which allowed the use
of Aadhaar by private parties pursuant to any contract. It did so for
two reasons: (a) that such a contract is not a ‘law’, and hence the
‘legality’ requirement of proportionality is not met, and (b) that this
would ‘enable commercial exploitation of an individual [sic] biometric
and demographic information by the [sic] private entities.”'

The argument about ‘commercial exploitation’ is particularly
relevant from our perspective. This is because it is clear that the Court
suggests that the use of Aadhaar by private parties is unconstitutional
even if it is used voluntarily. Otherwise, there would be no need to strike
down the part linked to the use of it through contracts, as contracts

are voluntary by definition."”” In addition, this argument is independent

purpose, whether by the State or any body corporate or person, pursuant to any
law, for the time being in force, or any contract to this effect: Provided that the
use of Aadhaar number under this section shall be subject to the procedure and
obligations under section 8 and Chapter VI.”

195 Supra 8, at page 560 (Sikti, J).

196 Ibid.
7 Prasanna S, Why Aadbaar can’t be used as authentication by private companies,
Medianama.com, 27 Sept 2018, Available at:

https://www.medianama.com/2018/09/223-section-57-why-aadhaar-cant-be-
used-as-authentication-by-ptivate-companies/ last seen on 2/07/2019. See also
Vrinda Bhandari and Rahul Narayan, In Striking Down Section 57, SC Has Curtailed
the Function Creep and Financial Future of Aadhaar, The Wire, 28 Sept 2018, Available
at: https:/ /thewire.in/law/in-striking-down-section-57-sc-has-curtailed-the-
function-creep-and-financial-future-of-aadhaar, last seen on 02/07/2019.
However, the recent Aadhaar and Other Laws (Amendment) Act, 2019, has
amended section 4 of the Act to allow voluntary use of Aadhaar as proof of
identity even by private entities (although it is subject to several procedural
protections). We, nevertheless, assert that Puftaswamy II clearly holds that
voluntary use of Aadhaar for authentication by private parties is prohibited.
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of the legality requirement i.e. it would not be valid for private parties
to use Aadhaar even if this was specifically backed by law."” Sikri, |
does not mention any reasons for this beyond ‘commercial
exploitation’.

Chandrachud, J’s opinion is a bit clearer and can be used to

decode the reasoning of the majority opinion. He mentions two
reasons as to why this part of Section 57 is unconstitutional: (a) that it
traverses beyond the legitimate state aim of targeted delivery of social
welfare benefits, and (b) that it allows for commercial exploitation of
citizens’ data, which would lead to profiling."”” This means that this
impacts the proportionality analysis for right to privacy at zwo levels: (a)
at the initial stage of a legitimate state aim, which cannot extend to
commercial use of data, and (b) at the balancing stage, because this
would lead to pervasive profiling. He observes that extending the use
of Aadhaar to private parties would lead to the creation of a
comprehensive profile of citizens which would extend to ‘every facet
of human life’*” But why is profiling dangerous? This is explained by
Chandrachud as follows:
Profiling can impact individuals and their behaviour. Since data
collection records the preferences of an individual based on the entities
which requested for proof of identity, any such pattern in itself is
crucial data that could be used to predict the emergence of future
choices and preferences of individuals. These preferences could also
be used to influence the decision making of the electorate in choosing
candidates for electoral offices. Such a practice would be unhealthy for
the working of a democracy, where a citizen is deprived of free choice.”

This is a clear exposition of our central argument about the role

of consent. First, it is clear that Chandrachud, J declares Section 57 to

198 Tbid.

199 Supra 8, at g 243. (Chandrachud,))
200 Tbid, at [ 244.

201 Ibid, at § 245. (emphasis ours)
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be unconstitutional even if individuals voluntarily give their Aadhaar
details. Second, the reason for this is the continued autonomy of the
individual; the profile of an individual can be used to deprive her of
‘free choice’ in the future. So, even though consent is important to
determine infringements of privacy, it can be overridden by other
factors, including the autonomy of the very individual concerned.

In addition to this, the degree of consent involved in the
method of disbursal of information can also be used to measure the
degree of intensity of the infringement. In this context, it is important
to note that both judges give significant weight to the degree of
‘voluntariness’ of the Aadhaar scheme. Sikri, | establishes the
voluntariness of the scheme on the basis of Section 3 of the Act which
‘entitles” an individual to an Aadhaar number.”” The suggested
‘voluntariness’ of the scheme implies that the intensity of the
infringement of privacy is reduced due to individual’s consensual
disbursal of information. This is most explicit in Sikri, J’s discussion in
relation to the compulsory linking of Aadhaar to SIM Cards, where he
notes that such mandatory linking “impinges upon the voluntary
nature of the Aadhaar scheme”.”” However, this does not mean that
Sikri, ] holds consent to be a ‘one-time’ waiver of all privacy interest.
Instead, consent is a consideration which tips the balance in favour of
constitutionality.””*

Chandrachud, ] also considers the voluntariness of the
Aadhaar scheme to be an important consideration although he
questions the voluntatiness of the scheme.”” The nature and degree

of the voluntariness of the Aadhaar scheme can be debated (as there is

202 Ibid.

203 1bid, at Y 442 (Sikti, J).

204 See supra 8 at § 446 (Sikti, ]), conclusion (j): “the scheme by itself can be treated
as laudable when it comes to enabling an individual to seek Aadhaar number,
morte so, when it is voluntary in nature. Howsoever benevolent the scheme may be, it has
10 pass the muster of constitutionality.”

205 1bid, at § 11 (Chandrachud, J).
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a clear difference of opinion here) - although we do not seek to address
that question. The pertinent fact remains, nevertheless, that the degree
of consent remains a significant consideration in measuring the
intensity of infringement for bo#) the judges.
6.3. Voluntariness and Balancing

The problematic invocations of consent by Sikri, | in relation
to children have already been noted.™ Sikri, | holds that children being
‘incapable’ of consenting, any legislative attempts at ‘foisting” such
consent shall be ‘disproportionate’*”” Sikri, ] furthers this rationale to
allude to a heightened privacy claim for children: since children lack
capacity to consent, they have a heightened privacy claim over their

8

information.”® However, there is little analysis by the Court on the

question of the ‘meaningful consent™”

of data subjects when it came
to upholding Section 7 of the Act. Nevertheless, the focus on the
‘incapacity’-based rationale indicates the silent yet critical weight Sikri,
J accords to the consideration of ‘consent’: given that children lack the
capacity to consent, the balancing exercise finds the scheme
disproportionate.

The judges also use consent in context of their discussion on
the savings clause in section 59 of the Aadhaar Act (which legitimized
all data collected under the Aadhaar scheme between 2009 and 2016
when the law was enacted). Given that the Tegality’ requirement of
proportionality was not satisfied during this period, the petitioners
argued that the infringements prior to 2016 were cleatly
disproportionate. In addition to this, it was argued that the lack of any
procedural safeguards prior to the commencement of the act implied

that any information shared prior to 2016 was not backed by the

206 See Part 3 of this article.

207 Supra 8, at g 327 (Sikti, J).

208 Murray v. Big Pictures (UK) Ltd., 109(2008) 3 WLR 1360 as cited in Supra 8, at
9 331 (Sikd, J).

209 See supra 8, at 253 (Sikri, J) for petitioner arguments based on ‘illusory consent’.
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‘informed consent’ of individuals. Chandrachud, ] echoes these
concerns in his minority opinion as he holds the savings clause invalid
given that “the informed consent of those individuals, whose Aadhaar
numbers were generated in that period cannot be retrospectively
legislated by an assumption of law.”*"

Sikri, ], on the other hand, upholds section 59 and, thereby, the
privacy infringements prior to 2016. He holds that the requirement of
‘legality’ is satistied since Section 59 ‘deems’ the existence of law prior
to 2016.”"" He further notes that in any case “the problem can be solved
by eliciting ‘consent’ of all those persons who were enrolled prior to
the passing of the Act.”’** This can be seen either as (i) an observation
that that the Tlegality’ requirement can be excused with prospective
consent or (ii) as bolstering the existent ‘deemed’ consent elicited prior
to 2016. The position in (i) is clearly incorrect given that legality is an
independent requirement in the proportionality analysis, and a
restriction that is not backed by a law will be invalid despite satistying

the other prongs of the test.!?

However, position (i) also raises
legitimate concerns as to whether infringements of fundamental rights
can be retrospectively consented to. In any case, the rationale of the
majority is significantly autonomy-restricting even in ‘deeming’ of
consent; which is sharply contrasted by Chandrachud, J’s approach,
which we discuss below.

Additionally, although Sikri, ] does not invoke TPD to deny

the petitioners’ claim, he considers the factum of private information

210 Supra 8, at § 304 (Chandrachud, J).

211 Ibid, at § 371-372 (Sikti, J).

212 1bid, at § 373 (Sikti, J).

213 This has been recognised long before the adoption of the proportionality
standard. In Kbharak Singh, for instance, the Supreme Court clearly held that only
a ‘law’ could justify infringements of Articles 19 and 21, and that this requirement
is independent of the reasonableness of the restriction. See Kharak Singh v State
of UP, (1964) 1 SCR 332, at [ 5 and 6 (N Rajagopala Ayyangar, J).
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being available ‘in public domain’ as being relevant in balancing.*"* This
largely follows our discussion in Part 3 about waiver of fundamental
rights and the right to be forgotten. As we stated there, when
information is in the public domain, the interests of the public must
be taken into account and balanced against the individual’s subsisting
privacy rights in the information. However, whether the possession of
Aadhaar information by the State actually contributes to the public
interest is another question, which is outside the scope of this article.””
Chandrachud, ]’s dissenting opinion in Puttaswamy 1l places

26 As we have

individual autonomy at the centre of proportionality.
observed previously, Chandrachud J links purpose-limitations in the
handling of data, with the continuing ability of an individual to exercise
control over information pertaining to her.”” He furthers this rationale
to condemn third-party access to Aadhaar data: an individual’s data
must be within her ‘control’ and therefore unauthorized ‘secondary’
linking of data (by a third party) would ‘erode the personal control over
the information’*"® This, of course, supplements his observations on
‘commercial exploitation’ as have been discussed earlier.””” The
purpose-limitation rationale is also used to strike down Section 7 of
the Act. ' Given that the scope of Aadhaar is undefined (and
resultantly infinitely broad), it is impossible to for an individual to

meaningfully consent to prospective uses of her biometric data.*!

214 Ibid, at Y 284 (Sikti, J).

215 See Supra 144, for instance.

216 See Ibid at 9 240 (Chandrachud,])

217 1bid, at 218 (Chandrachud, J). See part 2.2 of this article.

218 1bid, at 9 231

219 See part 6.2 of this article.

220 Supra 8, at 9 248 (Chandrachud, J).

221 Supra 8, at 4246 (Chandrachud, J)., “The scope of Section 7 is very wide. It leaves
the door open for the government to route more benefits, subsidies and services
through the Consolidated Fund of India and expand the scope of Aadhaar.”
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Summarising the approaches of Chandrachud, | and Sikri, J, we
feel that Chandrachud, ]’s approach to balancing offers a markedly
‘autonomy-rich’ formulation of the right of privacy. Sikri, J’s opinion
departs from this autonomy-rich conception, clearly affirmed by the
nine-judge decision in Puttaswamy I and subsequent cases™, at several
instances. Chandrachud, ] foregrounds his measurement of the
intensity of privacy infringements on the considerations of autonomy
and consent. This reaffirms our discussion about an autonomy-rich
approach to privacy, where individuals continue to possess privacy
rights in information which pertains to them, and is in greater
consonance with the decision in Puttaswamy I.

7. Conclusion

This article has explored various aspects about the role of
consent in the right to privacy. Puttaswamy I builds upon a foundation
rich with references to dignity, autonomy and liberty. Reading
Puttaswamy I along with cases which have followed, we have
conceptualised an autonomy-rich formulation of dignity, which
focuses upon an individual’s continued capacity to exercise
autonomous choices. We have then situated consent within this
matrix, as a key variable which signifies the importance of individual
choice. However, preserving an autonomy-rich formulation of dignity
can, in certain situations, require us to balance consent against other
factors such as the continuing autonomy of the individual concerned.
In this sense, the balancing exercise is a combination of subjective
(consent) and objective (autonomy) factors, both of which have to be
taken into account by a Court.

This conception of the role of consent also helps us explain the
otherwise tricky issue of ‘waiver’ of fundamental rights. As we have
shown in our analysis, consent in the disclosure of information does
not lead to a complete abandonment of a person’s privacy interests in

that information, as is required by an autonomy-rich formulation of

222 See Part 2.3 of this article.
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dignity. Consent does, however, alter the landscape within which
privacy rights can be claimed. Once the information is in the public
sphere, other rights, such as freedom of speech will have to be
balanced against the person’s continuing privacy rights. This also helps
us understand the scope of the right to be forgotten.

We have analysed the implications of these principles upon the
doctrinal tests used in Puttaswamy I and 11, to determine the validity of
privacy infringements. The alternative approaches to the role of
consent (both within RET and proportionality) can be summarized
through the diagram below:

Consent shall amount to
waiver of privacy claim’
RET shall not be satisfied
(TPD)
(Alternative #1)

There is consent in the

: s e
disbursal and use of RET may nevertheless be
information satisfied. Privacy claim

shall be subject to
proportionality and the
presence of consent shall

effect balancing

{Alternative #2)
Ty
If RET is satisfied, the
There is no consent in the infringement shall be
disbursal and use of subject to proportionality
information and the lack of consent

shall effect balancing.

In relation to RET, Alternative #2 is the correct approach,
which maximizes autonomy. We do not endorse Alternative #1, which
limits consent to a ‘one-time’ act. Reinforcing this, we have also shown
how Puttaswamy I unambiguously rejects the American third-party
doctrine. The Court adopts a standard which takes into account
subjective and objective factors which emphasises constitutional
values based on dignity.

Puttaswamy I and II cement the role of a proportionality analysis
in determining the validity of privacy infringements. We have situated
consent within this analysis, in a manner which takes into account the
doctrinal formulations of the Court. Consent is taken into account as
a factor which affects the balancing stage during the proportionality

analysis, rather than as an ‘all-or-nothing’ variable. The weight and
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intensity ascribed to consent will vary depending on the facts of a
particular case, and will be balanced against such factors as the
autonomy of the individual, the rights of others and the public interest.

We only attempt to lay down the foundations and define the
broad contours of the functioning of consent. Several important issues
remain to be addressed. For instance: how are Courts to evaluate
‘objective’ constitutional values and construct the image of an
autonomy-rich individual without unduly affecting a person’s actual
choices? What is the exact weight to be given to consent in the
proportionality analysis? Which public interests can weigh against a
person’s privacy interests? These questions need to be answered as
well, and this article is only the first step in unravelling the tricky issue

of consent.
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doctrine.  This article considers the fragilities of these two parallel
tracks to unamendability and shows how a median line could be
drawn by installing a system of popular referendum: in the constitution
amendment  process. Considering the qualitative questions over
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1. Introduction

A typical constitutional supremacy clause characterizes the
constitution as the ‘highest law” of a country. Again, pitched against
the concept of popular sovereignty, constitutions often occupy a lower
designation, as ‘higher law’.! Constitutional supremacy clauses
however accommodate a slippery concept of the peoples’ sovereignty.
A claim of supremacy here rests on constitution’s embodiment of the
will of the people. Seen this way, a constitution’s supremacy remains
subject to the ‘highest” will of the people. The biggest problem with
this approach is that ‘will of the people’ is a theoretical concept not
capable of perfect subtraction into a legal concept. It is hard to
pinpoint exactly when the ‘will of the people’ changes and a
“constitutional moment” knocks on the door. Added to this is the
near impossibility to discern what exactly the ‘will’ itself is. Hence, a
more accommodating alternative might be to take the constitution as
the ‘legal highest’ and leave the will of the people — the ‘political
highest’ - aside.

Yet this would not solve the problem altogether. The Tegal’
and ‘political’ highest, are not norms in isolation. They constantly
interact, influence and saturate each other. Instability in one
destabilizes the other. Therefore, possible instability in the highest ‘law’
needs be checked by taming instability in the peoples’ highest ‘will’.
Constitutions try to do this by defining the amendment process with
the best possible precision. Amendment clauses give constitutions the

height necessary to remain above the nitty-gritty of ‘presentist”

U . M, Balkin, Living Originalisne, 59 (15t ed., 2011).

2 B. Ackerman, We the Pegple, 1 olume 2: Transformations, 17-26 (1t ed., 1998).

3 J. Rubenfeld, The Moment and the Millenninm, 66 George Washington Law Review
1085, 1089 (1998). Jed Rubenfield explained Thomas Jefferson’s thesis on living
constitutionalism - “the earth belongs to the living” - as making “the priority of
the present into an axiom of self-government, such that self-government would
have to be conceived as governance by present popular will and governance under old
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tendencies of the peoples’ will. They also provide necessary leeway for
intra and inter-generational adaptability of the constitutional texts and
principles.*

Amendment power and process is laced with complexity.
Constitutional provisions may be ‘comparatively hard’, ‘particularly
hard’, or even ‘impossible’ to amend. Many constitutions choose
comparatively hard amendment processes and require a qualified majority
of two-thirds or three-fourths in the legislature for a constitutional
amendment. Some constitutions, the United States’ being the most
prominent, chose a particularly hard process of amendment and require
some additional steps like ratification and concurrent action by
institutions apart the legislature. Though no constitution so far has
claimed strict unamendability for all of its contents, some jurisdictions
have attempted such strategy for parts of their constitutions by
introducing eternity or perpetuity clauses and, as Roznai shows, the
trend is growing in this direction.” This trend of legislative
entrenchments through perpetual or eternity clauses — which Richard
Albert calls “codified unamendability” is an addition to the judicially

laws would have to be regarded as antithetical to political freedom.” [Emphasis
supplied].

4 C. ]. Friedrich, Constitutional Government and Democracy theory and practice in Europe
and America, 137-38 (4™ ed., 1974).

5> Y. Roznai, Unconstitutional Constitutional Amendments: A Study of the Nature and Limits
of Constitutional Amendment Powers, Thesis submitted to the Department of Law of
the London School of Economics for the degree of Doctor of Philosophy, 27
(2014), available at: http://etheses.Ise.ac.uk/915/, last seen on 08/06/2020. (As
Roznai’s groundbreaking dissertation notes, “between 1789 and 1944, only 17%
of world constitutions enacted in this period included unamendable provisions
(52 out of 3006), whereas between 1945 and 1988, 27% of wotld constitutions
enacted in those years included such provisions (78 out of 286). Out of the
constitutions which were enacted between 1989 and 2013 already more than half
(53%) included unamendable provisions (76 out of 143). In total, out of 735
examined constitutions, 206 constitutions (28%) include or included
unamendable provisions”).

6 R. Albert, Constitutional Amendments: Making, Breaking, and Changing Constitutions,
140 (1t ed., 2019).
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?T under the so-called

articulated “interpretative unamendability
doctrine of basic structure.

Both the eternity clause and the basic structure doctrine
involve controversies. With the court, a facially “counter-
majoritarian”® institution, pressing for perpetuity of an unidentified set
of basics, democracy’s basic arraignment of representation, institution,
power and principles face a new challenge. Basic structure denies
political forces and the people the scope to anticipate and react to in
the judicial interpretation of constitutional text and principles.
Inconsistent interpretation leads to an ever-fluctuating list of
unamendable basic structures. Codified eternity clauses, on the other
hand, create a highly problematic dead hand rule — ideals of the
foregone generation binding the present generation - within the
constitutional landscape.

This paper aims to address the dilemmas of the eternity clause
and the basic structure doctrines in the context of Bangladesh. The
2011 constitutional amendment in Bangladesh that purports to
accommodate both the legislative articulation of unamendable
constitutional basics and the judicial articulation of basic structure
unamendability forms the principal case study of this paper. Part 11
presents a general introduction to the Bangladeshi constitutional
regime regarding amendment power and process. Part I1I offers a brief
analysis of the doctrinal issues associated with the eternity clauses and
the basic structure doctrine. Part IV deals with the problems of basic
structure doctrine in Bangladesh with occasional references to other
south Asian jurisdictions, particularly the India and Pakistan. Part V
argues for qualified entrenchment of constitutional basic structure
provisions subject to popular participation in the process through

referendum. Part VI considers some of the confusions associated with

7 Ibid, at 149.
8 A. M. Bickel, The Least Dangerous Branch: The Supreme Conrt at the Bar of Politics, 16-
18 (27d ed., 1980).
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the concept of referendum and argues for modified reintroduction of
the referendum clause that was introduced in Bangladesh in 1979 but
discontinued in 2011.
2. Amendment Power in Bangladesh: Trichotomy of Basic
Structure, Unamendability and Referendum

The Parliament of Bangladesh is given both plenary legislative
power’ and the power of constitutional amendment."” The original
constitution of 1972 contained no limitation whatever on the
parliament’s power of amendment. Amendment could be made
through a Bill passed by two-thirds majority of the members of
Parliament. Article 142 being the sole repository of amendment power,
there could be no extra-constitutional route to amendment."" The
military regimes of 1975-79 and 1982-1986 however, frequently took
the extra-constitutional routes.

A series of martial law orders, regulations and proclamations
amended the constitution as per the sweet will of the martial law
administrators. Thereafter all those ‘amendments’ were placed as two

packages before second and third parliaments which approved the

9 Art. 65, the Constitution of Bangladesh (Subject to the Constitution, the
legislative power of the Republic is vested in Patliament).

10 Art. 142, the Constitution of Bangladesh (Patliament is empoweted to amend the
constitution by of addition, alteration, substitution or repeal subject to the
procedure and conditions laid down in this Article).

11 See R. Albett, Constitutional Amendment by Stealth, 60 McGill Law Journal 673, 678
(2015). Amendment by stealth has been defined as ‘an informal, obscure and
irregular method of constitutional amendment that by-passes the process of
public deliberation through formal, transparent and predictable procedures
designed to express the informed aggregated choices of political, popular and
institutional actors.’. Though there is global awareness of a process of
‘amendment by stealth’ through different informal politico-administrative
processes short of formal amendment, its implication for Bangladesh remains
unexplored or under researched so far. ‘“Amendment by stealth’ therefore falls
beyond the ambit of this paper which deals with formal and express amendments
regulated by article 142 and judicially reviewed within the basic structure
framework.
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packages though the Fifth and Seventh Amendments respectively.' In

the Fifth Amendment, a system of referendum was installed within the

amendment process.” As per the new formula, amendments in the

Preamble or some other articles consolidating the presidential system

vis-a-vis the Prime Minister and cabinet and the patliament,' would

require referendum in addition to a two-thirds majority in parliament.

Though it was not told expressly, the newly installed referendum

system treated some articles, some of which were controversial”®, as

more ‘fundamental’ than the other articles of the constitution.

12

13

15

M. J. A. Chowdhury, An Introduction to the Constitutional Law of Bangladesh, 76-86 (1°t
ed., 2010).

Clause 1A was first added to Article 142 by the Second Proclamation (Fifteenth
Amendment) Order, 1978 (Second Proclamation Order no IV of 1978).

Second Schedule of the Second Proclamation (Fifteenth Amendment) Otrder,
1978 (Second Proclamation Order No. IV of 1978 enlisted the provisions that
were to be brought into the ambit of the referendum clause. The enlisted
provisions were the Preamble, Arts. 8 (status of fundamental principles of state
policies), 48 (president), 56 (prime minister), 58 (tenure of the prime minister and
cabinet), 80 (president’s control over legislative process), 92A (president’s power
to dissolve a parliament which fails to approve the budget proposed by the
government) and 142 itself. Later the Constitution (Twelfth Amendment) Act
1991 (Act No. XXVIII of 1991) amended the referendum list. Under the 1991
amendment, the Preamble, articles 8, 48, 56 and 142 would require referendum.
With a change of the presidential system into a parliamentary one, articles 58, 80
and 92A relating to presidential powers became redundant and hence got omitted
from the list.

The 1978 list of referendum articles included the provisions like presidential
authority to dissolve a parliament failing to approve the government’s budget
proposal, presidential superiority vis-a-vis the prime minister and the cabinet and
also the distortion in the preamble (which now introduced a state religion, deleted
the secularism, distorted the Bangalee nationalism and limited the meaning of
socialism — all of the four founding principles of the original constitution). The
1978 list was controversial because it apparently sought to entrench the
presidential system of government as well as other politico-legal philosophies of
the military regime capturing power after the killing of the Father of the Nation
Bangabandhu Sheikh Mujibur Rahman and acting in direct defiance of the
founding principles of the liberation war of 1971 — secularism, socialism, Bangalee
nationalism and representative democracy in the form of parliamentary
government. See S. Lition, The Depth of 5" Amendment, The Daily Star



A

A

Poswer in Bangladesh: Ar s for the Revival of Constitutional Referendum

65

Later, the Fifth Amendment was invalidated by the Supreme
Court of Bangladesh. The High Court Division judgement in the Fifth

Amendment case specifically dealt with the referendum clause:

hierocratic manner in which the referendum clause was inserted and

entrenched in the constitution, ze., through a military chief’s orders and

Addition of clause (1A) was craftily made. In the one hand
the President and the Chief Martial Law Administrator was
not only merrily making all the amendments in the
Constitution of the People's Republic of Bangladesh
according to his own whims and caprices by his
order...but at the same time, made provision in Article 142
itself in such a manner so that the amended provisions
cannot be changed even by the two thirds majority
members of the patliament short of a referendum. In
shortl,| by executive order of one person, amendment of the
Constitution can be made at any time and in any manner but even
the two thirds majority of the representative of the people
cannot further amend it. We are simply charmed by the

sheer hierocracy of the whole process.'® (Emphasis supplied)

It seems that the High Court Division was questioning the

proclamations etc. While the High Court Division did not test the

substantive concept of referendum as such, the Appellate Division
judgment on the Fifth Amendment also did not deal with the

referendum clause specifically. It did however approve the High Court

Division’s nullification of the referendum clause.!” The Fifteenth

16

17

(22/07/2010), available at https://www.thedailystar.net/news-detail-147758 ,
last seen on 09/06/2020.v
Bangladesh Italian Marble Works Ltd v. Bangladesh, 14 (2006) BLT (Spl) (HCD)
1, 199 (High Court Division of Bangladesh Supreme Court). See M. J. A.
Chowdhury, Negotiating article 142(1)(A) for Basic Structure, The Daily Star 12
(Dhaka, 06/03/2010).
Khandkar Delware Hossain v. Bangladesh Italian Marble Works Ltd, Civil Leave
to Appeal Petition 1044-45/2009, 182; Full text of the judgment available at
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Amendment Act of 2011, which followed the Supreme Court verdict
in the Fifth Amendment case, deleted the referendum clause and
revived the original format of Article 142 i.e., amendment through
two-thirds majority only."

The Fifteenth Amendment, however created another problem
of its own. By inserting a new Article 7B in the constitution, it made a
large part of the constitution totally unamendable. Prior to that, the
doctrine of basic structure was explicitly embraced by the Supreme
Court of Bangladesh in its 1989 Anwar Hossain Chowdhury decision.”
The doctrine claims that certain provisions and principles constitute
the basic structures of the constitution and are therefore unamendable.
Now, the Fifteenth Amendment has added a large number of specific
articles in the unamendability list. It also included other unspecified

‘basic structures’ to list of unamendability.

http://www.dwatch-bd.org/5th%20Amendment.pdf , last seen 09/06/2020.
(As it appears, the High Court Division’s declaration of unconstitutionality of the
referendum clause was based on #he hierocracy of the process of its insertion.
Apparently, the substantive concept of referendum as such was not tested for
constitutionality. Interestingly, the Constitution (T'welfth Amendment) Act 1991
(Act No. XVIII of 1991), passed after the country’s democratic transition in 1991
and with unanimous bi-partisan support, amended the referendum clause and
thereby substantively endorsed the system of referendum as such. Given the
renewed entrenchment of the referendum clause through the 1991 amendment,
it may be asked whether the High Court Division could judge it in 2005 on the
ground of a procedural hierocracy of 1978 (For a brief history of the Twelfth
Amendment See M. A. Hakim & A. S. Hoque, Governmental Change and
Constitutional Amendments in Bangladesh, 2(2) South Asian Survey 255, 268-69
(1995).

18 Like the question over the High Court Division’s invalidation of the referendum
clause, it may also be asked whether the parliament could remove the referendum
clause in 2011 by a mere two-thirds majority while the twelfth amendment of
1991 required a further referendum to amend the referendum clause. While these
fundamental issues require elaborate theoretical and doctrinal exposition, scope
of the present article confines us to the effect of the fifth amendment judgement
and the fifteenth amendment act rather than process and rationality of those.

19 Anwar Hossain Chowdhury v. Bangladesh, (1989) 18 CLC (AD) 1.
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Article 7B is titled as “Basic provisions of the Constitution are
not amendable”. It has made the Preamble, all articles of Part I, IT and
IIT' (subject to the emergency provisions), Article 150 and “all the
provisions of articles relating to the basic structures of the
Constitution” unamendable by way of insertion, modification,
substitution, repeal or by any other means. The vague reference to “all
provisions of articles relating to basic structure of the constitution” in
article 7B seems problematic. While entrenchment of core
constitutional values through eternity clause like this one is not totally
unknown in global constitutional literature, there is an obvious danger
in unnecessarily widening the breadth of unamendability. Common
understanding of eternity clause jurisprudence suggests that only the
higher values of constitutional order — the “constitutional cores” —
should be entrenched. Extensive listing of unamendable articles is
likely to constraint the peoples’ ptimary constituent power.” Seen in

this light, the Fifteenth Amendment of 2011 is “extremely wide”*

and
susceptible to future disregard.

As will be argued subsequently in this paper, the discarded
system of referendum, though having a problematic origin, if retained
through necessary modification, could have solved most of the
problems associated with the eternity clause and basic structure
doctrines.

3. Understanding  Amendment Power vis-a-vis the
Unamendable Clauses

There are debates as to whether amendment power is a

20 R. Hoque, An unamendable constitution? Eternal Provisions in the Constitution of
Bangladesh: A Constitution Once and for A2, 195, 222 in An Unamendable Constitution?
Unamendability in Constitutional Democracies (Richard Albert and Bertil Emrah Oder.,
15t ed., 2018).

M. Abdelaal, Entrenchment illusion: the curious case of Egypt’s constitutional entrenchment
clanse, 16(2) Chicago-Kent Journal of International and Comparative Law 1

(20106).

22 Supra 20, at 218.

21
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‘constituent’ power or a ‘constituted’ one.”> Constituent power is the
highest political sovereignty that works as an extra-legal grundnorm
whose legitimacy is taken for granted.” Constituted power on the other
hand is secondary and derivative. It draws its authority from the
constituent power and must conform to it. Amendment power has
been inconsistently described as ‘constituent powet’ and/or
‘constituted power’. Holmes and Sunstein write that amendment
power:
inhabits a twilight zone between authorizing and
authorized powers. .. The amending power is
simultaneously framing and framed, licensing and licensed,
original and derived, superior and inferior to the
constitution.”

Sieyes claimed that constituent power is unlimited, unrestricted
and free from all prior bondages and is always subject to reclamation.”
Doyle argues that constituent power should be seen as a capacity
(power) rather than an entity (bearer of power).” Entity based

understanding of constituent power insists that only one entity - the

B_Carl Schmitt’s Constitutional Theory, T1-75, 141-46 (Jeffrey Seitzer, 2008); M.
Loughlin, On Constituent Power, 151, in The Political Construction of the State (Michael
W. Dowdle and Michael A. Wilkinson, 2017); Sieyes, What is the Third Estate?, 124
(1963),; C. Pfenninger, Reclaining Sovereignty: Constituted and Constituent Power in
Political ~ Theory, E-International Relations, available at https://www.e-
ir.info/2015/01/12/reclaiming-sovereignty-constituted-and-constituent-powet-
in-political-theory/ CHRISTIAN PFENNINGER, last seen on 09/06/2020.

2 J. Raz, Kelsen’s Theory of the Basic Norm, 19(1) The American Journal of
Jurisprudence 94, 95 (1974).

% S. Holmes, and C.R. Sunstein, The Politics of Constitutional Revision in Eastern Europe,
275, 276 in Responding to Imperfection: The Theory and Practice of Constitutional
Amendment (Sanford Levinson, 1995).

%Y. Roznai, Towards a Theory of Unamendability, New York University Public Law and
Legal Theory Working Paper Series, 8, Working Paper Number 515, New York
University School of Law (2015).

27 O. Doyel, Populist Constitutionalism and constituent power, 20(2) German Law Journal
161, 166-71 (2019).
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people, can exercise it.” Capacity based understanding, on the other
hand, would look for whether an entity (revolutionary force, legislature
or military for example) can successfully create a new constitution by
breaching the existing one. If the new constitution so brought forth is
perceived by the people as serving their interest, there should be no
reason to deny that the concerned entity has exercised its constituent
power. On this count, exercise of amendment power may qualify as a
constituent power in suitable cases e.g., where the legislature drastically
alters its own sphere of competence.”

A contrary view of the amendment power, however, describes
it as a constituted power. According to this view, the constituent power
is laid to rest once its job of constituting the original constitution is
over. Thereafter, every entity works under the constituted system.”
Since the legislature’s amendment power is part of the system as
constituted, it cannot claim an authority beyond its boundary. On this
basis, Schmitt argues that an amendment cannot eliminate the
constitution nor can it annihilate the constitution by stripping off its
essential identities.” Tribe also echoes the tune that amendments may
not alter fundamental values of the constitution to such an extent that
may tantamount to regime change or revolution or create
inconsistency within the regime.”? Amar also recognizes ‘a seemingly
paradoxical exception’ to amendability and claims that the ‘inner logic’

of the constitution calls for entrenchment of certain [U.S. first

28 Ibid, at 169.

2 Ibid, at 170.

30 U. K. Preuss, The Exercise of Constituent Power in Central and Eastern Europe, 220 in
The Paradox Of Constitutionalism: Constituent Power And Constitutional Form (M.
Loughlin and N. Walker., 15¢ ed., 2007).

31 C. Schmitt, Legality and Legitimacy 150, 151 (1t ed., 2004).

32 H L Tribe, A Constitution We Are Amending: In Defense of a Restrained Judicial Role,
97 Hatvard Law Review, 433, 441 (1983).
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amendment, for example] values.” Entrenchments of constitutional
norms through eternity clauses (explicit limits on amendment power)
or basic structure doctrines (implicit limits on amendment power) or
transnational norms (supra-constitutional limits on amendment
power) are therefore not devoid of reasoning.™

One of the contemporary thinkers on the unamendability
doctrine, Roznai however takes a conciliatory approach and tries to
find out a middle ground in the debate. Roznai perceives the
amendment power as a constituent one subject to a further
classification within — Primary Constituent (constitution making) and

Secondary Constituent (constitution amending) Power.”

Primary
constituent power is not only original but also a principal one. He relies
on Max Radin’s idea of real and minor sovereignty. Real sovereignty is
exercised by revolutionary authority and ‘minor or lesser sovereignty’
is exercised by the constituted authority.”® Amendment power, though
exercised by a constituted authority, is ‘almost sovereign’ and stands
above all other functions of governance.” It is ‘almost’ sovereign
because its authority is derivative, not original.”® Working further on
this, Roznai asserts a ‘principal-agent’ relationship between the primary
constituent power and secondary constituent (amendment) power.
Amendment is more than constituted power and less than original
constituent power. It is a delegated power to be exercised by a special
constitutional agent e.g., parliament. Its power is neither unlimited nor

severely limited.” As regards the unamendable eternal clauses, Roznai

3 A. R. Amar Philadelphia Revisited: Amending the Constitution Outside, 55 University of
Chicago Law Review 1043, 1072 (1988).

3 Y. Roznai, Unconstitutional Constitutional Amendments: The Limits of Amendment Powers
124-26 (1% ed., 2017).

% Ibid, at 122.

36 M. Radin, The Intermittent Sovereign, 39 Yale Law Journal 514, 525 (1930).

37 1bid, at 526.

3 Supra 20, at 15-18.

3 Ibid, at.19-20.
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applies his delegation theory in the following terms:
Unamendability limits the delegated amendment power,
which is the secondary constituent power, but it cannot
block the primary constituent power from its ability to
amend even the basic principles of the constitutional
order.”

The people would reserve their primary constituent power and
use it de novo" when the secondary constituent authority (legislature)
attempts a change ‘contrary to their fundamental values’.* Seen in this
light, the secondary constituent authority is debarred from unilaterally
entrenching some of provisions of its liking. Here again, involvement
of the primary constituent authority (the people) is inevitable.

If this position of Roznai is considered from a practical
perspective, there should be a place of public participation in the
amendment process through devices like referendum which we argue
for in this paper. Our argument for participatory amendment process
can also be justified in terms of Joel Colén-Rios’s “five concepts of
constituent power”.* First, Rios’ ideas locate the constituent power in
a Westminster styled ‘sovereign’ parliament. Second, the constituent
power may be delegated from the Crown to the legislatures (e.g., the
colonial legislatures in the wake of the decolonization) who would
reconstitute the system a fresh. Third, the constituent power may lie
with the peoples’ right to revolt and alter the existing system. Fourth,
within a participatory democracy framework, the constituent power
may mean the power of the people to instruct their representatives
who would remain bound by the instruction. Fifth, the constituent
power may be channeled through the fundamental law in such a way

as to institutionalize the “normally extra-legal- exercise of the people’s

40" Supra 34, at 124-26.

4 Ibid, at 128.

42 Ibid, at 134.

4 J. Colén-Rios, Five conceptions of constituent power, Law Quartetly Review 306 (2014).
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constitution-making power”.* While Rios’ first two senses of
Westminster parliamentary sovereignty and colonial deregulation fall
outside the scope of this investigation, the third concept of
revolutionary constituent power remain is essentially extra-legal. Rios’
fourth and fifth concepts allocate the “true constituent power” in the
people and projects the institutional mechanisms e.g., the legislature as
formal and legal proxies of popular sovereignty.” As will be seen in
Part V of this paper, our argument for referendum based participatory
amendment process draws on popular sovereignty and representative
responsibilities of the legislature.

Roznai’s classification of primary-secondary constituent power
also runs in line with the Indian and Bangladeshi Supreme Courts’
approaches to amendment power as well. The Kesavananda Bharati v.
State of Kerala'” and Anmwar Hossain Chowdbury v. Bangladesh® courts have
perceived amendment power as a power limited by essential norms of
the constitution i.e., the basic structures of the constitution. Both the
judgments distinguish between the adoption of a new constitution and
the ‘derivative power’ of amending the existing one and took the view
that amendment of the Constitution does not mean its abrogation or

destruction or a change resulting in the loss of its identity and

4 1bid, at 308.

4 1Ibid, at 333.

4 At this juncture, it is useful to refer to Japanese scholar Yasuo Hasebe who argues
against dragging the narrative of constituent power in the discussion of
constitution making and amendment. Hasebe argues that constitutions and
amendments would thrive if their outcome are acceptable to the people and in
conformity with university principles of political morality, not because those are
allegedly enacted by a particular generation of people exercising their constituent
power (See Y. Hasebe, On the Dispensability of the Concept of Constituent Power, 3
Indian Journal of Constitutional Law, 39, 46, 49, 50 (2009)). This paper however
deals with the procedural and institutional issues, rather than Hasebe’s
substantive considerations, of constitutional amendment which makes it
imperative to locate the power and authority of amendment to its precision.

47 Kesavananda Bharat v. State of Kerala, (1973) 4 SCC 225.

4 Supra 19.
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character. The Indian Supreme Court in Keshavananada Bharati
observed:
The word ‘amendment’ postulates that the old
Constitution survives without loss of its identity despite
the change and continues even though it has been
subjected to alteration. [SJubversion or destruction cannot
be described as amendment of the Constitution as
contemplated by Article 368 [of the Indian Constitution].*

Similarly, all the four Appellate Division judges, including the
dissenting judge, sitting in Anwar Hossain Chowdhury v Bangladesh have
agreed that amendment power is a limited power, though they varied
on the question whether amendment power is a constituent power or
not. Justice Badrul Haider Chowdhury apparently refused the
constitutional amendment any higher status in terms of its ‘constituent’
character. Relying on the constitutional supremacy clause in Article
7(1) of Bangladesh constitution, Justice Chowdhury would see the
constituent power, if there be any, belonging only to the ‘people’

All powers in the republic belong to the people. This is a
concept of Sovereignty of the people. Sovereignty lies with the
people not with executive, legislature or judiciary - all these three
are creations of the Constitution itself.” (Emphasis
supplied)

While finding that amendment power was not a constituent
powet, Justice Chowdhury did not specifically say whether it is a
constituted power instead. Amendment power is elevated from the
ordinary law-making power in so far as article 142 of the constitution

‘enables’ it to bring changes in, short of swallowing up, the

4 Kesavananda Bharati v. State of Kerala quoted in S. K. Chakraborty, Constitutional
Amendment in India: An Analytical Reconsideration of the Doctrine of ‘Basic Structure’, 11
Social Science Research Network Electronic Journal, 1, 9 (2011), available at
http://sstn.com/abstract=1745439, last seen on 28/02/2019.

% Supra 19, at § 166 (Justice Badrul Haider Chowdhury).
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constitution:
[Article 142] merely confers enabling power for
amendment but by interpretative decision that clause
cannot be given the status for swallowing up the
constitutional fabric.”

Similarly, Justice M H Rahman would not articulate the
amendment power as either constituent or constituted one. He would
rather see the amendment power as one limited by the constitutional
fabric e.g., the rule of law:

I am, however, striking down the amendment not on the
ground of uncertainties or irreconcilability of the existing
provisions with the amended provisions as such, but on
the ground of the amendment's irreconcilability with the
rule of law, as envisaged in the preamble, and, in
furtherance of which, Articles 27, 31,32,44,94 to 116A
were particulatly incorporated in the Constitution.”

Compared to Justice Chowdhury and Justice Rahman, Justice
Shahabuddin Ahmed’s view on amendment power is more explicit.
Justice Shahabuddin was reluctant to accept the amendment power as
a constituent power in its primary or original sense. He would rather
accept it as derivative constituent power at best:

As to the 'constituent powet', that is power to make a
Constitution, it belongs to the people alone. I7 is the original
power. 1t is doubtful whether it can be vested in the Parliament,
though opinions differ. People after making a Constitution give
the Parliament power to amend it in exercising its
legislative power strictly following certain special
procedures. ... Even if the 'constituent power' is vested in the

Parliament the power is a derivative one and the mere fact that

1 Ibid, at § 184 (Justice Badrul Haider Chowdhury).
52 Ibid, at § 523 (Justice M. H. Rahman).
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an amendment has been made in exercise of the derivative
constituent power will not automatically make the
amendment immune from challenge.” (Emphasis
supplied)

Justice Badrul Haider Chowdhury’s endorsement of
amendment power as derivative constituent power was picked up by the
dissenting judge Justice ATM Afzal. Justice Afzal rejected the
argument of one of the lawyers who asked the court to see the
parliament’s amendment power at par with its constituted power of law
making:

It become(s] difficult to agree with him having regard to
the views expressed by judges and [JJurists as to the
position and quality of a law which is enacted under the
constituent power of a Parliament even though it is a derivative
power and [also] the position of Constitutional law, in
relation to ordinary law made under ordinary legislative
process.” (Emphasis supplied)

Concluding the discussion of this part, it appears reasonable to
say that the basic structure judgments of both the Indian and
Bangladeshi Supreme Courts see amendment powers as secondary or
derivative constituent power which 1s higher than the legislature’s
constituted power of ordinary law making but lower than the peoples’
original constituent power of repealing or replacing the constitution or
altering its essential basic characteristics.

4. Problems of the Basic Structure Doctrine

The doctrine of basic structure drags the judiciary into the
constitution amendment process. The judiciaries in South Asia claimed
a responsibility to protect the constitutional edifice from the peril of

an invincible parliamentary super-majority. The argument is that

53 Ibid, at § 381 (Justice Shahabuddin Ahmed).
> Ibid, at § 594 (Justice A.'T.M. Afzal).
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certain structural pillars of the constitution cannot be dislodged by
parliament while amending it.” Though Keshavananda Bharati is
identified as the progenitor of the doctrine, it started shaping up in an
earlier case named Golak Nath v. State of Punjab.” In Golok Nath the
Indian Supreme Court held that fundamental rights occupy a
transcendental position in the Indian constitution and are therefore
unamendable.” Keshavananda elaborated the argument towards all other
provisions forming ‘basic structure’ of the constitution. Justice Khanna
held:
If the Basic Structure is retained, the old Constitution
would be considered to be continuing even though other
provisions have undergone change. On the contrary if the
Basic Structure is changed, mere retention of some articles
of the existing Constitution would not warrant a
conclusion that the existing Constitution continues or
survives.”

Golak Nath and Keshavananda Baharati were decided at a time
when Indira Gandhi, then Prime Minister of India, was “using
emergency powers, jailing opposition leaders, curtailing property rights
of the elites and moving the country in a sharply socialist direction.””
Hence the public complacency with the activist zeal of the Indian
Supreme Court was understandable. The parliament however reacted
sharply and appointed a parliamentary committee to study the new
doctrine. It came out with a proposal for an amendment in the

constitution that would confirm that parliament’s amendment power

w

5 J. U. Talukder and M. J. A. Chowdhury, Determining the Province of Judicial Review: A
Re-evaluation of Basic Structure of the Constitution of Bangladesh, 2(1) Metropolitan
University Journal 161, 163 (2008).

% Golak Nath v. State of Punjab, AIR 1967 SC 1643.

57 Supra 49, at 4-5.

58 Ibid, at 8.

¥ E. Katz, On Amending Constitutions: The Legality and Legitimacy of Constitutional

Entrenchment, 29 Columbia Journal of Law and Social Problems 251, 269 (1996).
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was untestrained.” Though the 42" amendment to that affect was
passed, it was later held unconstitutional by the Supreme Court using
the same basic structure doctrine.”"

The Supreme Court of Bangladesh adopted the doctrine in
1989 in Amwar Hossain Chowdhury.”* It invalidated the Eighth

60 Supra 49, at 14-18.

61 Minerva Mills Ltd. and Ors. v. Union of India and Ors, AIR 1980 SC 1789.

%2 Though Amwar Hossain Chowdbury is hailed as the first case to endorse Basic
Structure doctrine, the doctrine was either argued by the parties or invoked by
the court, implicitly though, in at least three cases previous cases. First one was
in undivided Pakistan - Muhammad Abdul Haque v Fazlul Quader Chowdhury
(1963) 15 DLR (Dacca) 355 (Dhaka High Court of undivided Pakistan) and Fazlul
Quader Chowdhury v Muhammad Abdul Haque (1966) 18 DLR SC 69 (Federal
Supreme Court of undivided Pakistan). In Fag/ul/ Quader Chowdbury, Justice
Mahboob Morshed of Dacca High Court denounced (and the Pakistan Supreme
Court agreed with him) one of President Ayub Khan’s orders allowing the
ministers to retain their seat in Pakistani legislative assembly. Justice Morshed’s
view was that the allowing the ministers to be the members of the legislature
would violate the separation of power structure of a presidential system — a ‘major
change’ in the constitution (See R. Braibanti, Pakistan: Constitutional Issues in 1964,
5:2 Asian Snrvey, 79, 82-83 (1965)). The second case in the series was AKM Fazlul
Hoque v. State 26 DLR (1974) (SC) 11 (Federal Supreme Court of undivided
Pakistan). In this case the Provisional Constitutional Order (1972) of newly
independent Bangladesh was challenged on the ground that the president’s law-
making power under the 1971 Proclamation of Independence did not extend to
the introduction of ‘fundamental changes’ in the constitutional system. The
argument was not however accepted as the Court found the war time
Proclamation of Independence granting unlimited legislative authority to the
President — the power to “do all other things that may be necessary to give to the
people of Bangladesh orderly and just Government” (See M. Kamal, Bangladesh
Constitution: Trends and Issues, 9 (15t ed., 1994)). The third case implicating a possible
basic structure argument was Hamidul Huq Chowdhury v. Bangladesh, (1981) 33
DLR (HCD) 381 (High Court Division of Bangladesh Supreme Court). It was a
challenge to the fourth amendment of 1975 which abolished the multi-party
democracy and introduced a one-party system instead. Given the subsequent
endorsement of some of its features (e.g., presidentialism) and nullification of
some other (e.g., one party system) by the fifth amendment of 1979, the court
refused to declare the amendment unconstitutional. It however passed an
observation that the fourth amendment destroyed some ‘basic and essential
features’ of 1972 constitution and the parliament’s authority in doing so was
doubtful (See R. Hoque, Implicit Unamendability in South-Asia: The Core of the case for
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Amendment of 1988 to the constitution which sought to create some
out-of-capital circuit benches of the High Court Division of the
Supreme Court. The Court was of the opinion that unitary character
of the republic was a basic structure of the constitution. Therefore,
there could be only one Supreme Court with its sole site in the capital.
Popular reaction to the decision was massively favorable.” The
invalidation of a constitutional amendment passed by a military led
government, was seen by all as a victory for judicial independence and
activism. Problematic aspects of the doctrine, however, did not get
much attention.” Unlike the Indian legislature, the parliament of
Bangladesh did not question the limitedness of its amendment power.
The government reprinted the constitution by omitting the invalidated
eighth amendment. Though the opportune moments of political
adversity helped both Keshavananda Bharati and Anwar Hossain become

a “cause celebre’®

in the constitutional jurisprudence of both the
countries, confusions started appearing soon.

First and foremost, the judiciary got an apparently unlimited
authority in defining basic structure which makes the concept an
unpredictable and consequently bad. It further provided judges with
leeway to introduce their own ideological leanings into constitutional

discourse. The fluidity of basic structures allowed the judges to pick

the Basic Structure Doctrine, 3 (Special Issue) Indian Journal of Constitutional and
Administrative Law 23, 28 (2018)).
03 K. Ahmed, The Supreme Court’s Power of Judicial Review in Bangladesh: A Critical
Evaluation presented in the Seminar titled ‘Celebrate the 40th Anniversary of the
Constitution of Bangladesh® on 20 October 2012. available at:
http://dx.doi.org/10.2139/sstn.2595364, accessed on 26/06/2020.
For a critical evaluation of the Anwar Hossain Chowdhury v. Bangladesh see R.
Chowdhury, The Doctrine of Basic Structure in Bangladesh: From Calfpath to Matryoshka
Dolls, 14 Bangladesh Journal of Law 33 (2014); S. Khan, Leviathan and the Supreme
Court: An Essay on the 'Basic Structure’ Doctrine, 2 Stamford Journal of Law, 89
(2011).
05 Zakir Hossain and Imtiaz Omar, Coup d' etat, constitution and legal continuity, The
Daily Star, 8 (Dhaka, 17/09/2005 and 24/09/2005).
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and choose provisions that appeared ‘basic’ and strike down whatever
did not.

The Indian Supreme Court in a 1988 case held that the secular
character of the Union of India was a basic structure. The case, S.R.
Bommai v. Union of India®® concerned the dismissal by the central
government of four state governments led by the Hinduism based
Bharatiya Janata Party (BJP). The action was taken in the context of a
communal riot following the destruction of a fourteenth century
mosque by the Hindu extremists. The Supreme Court upheld the action
of the central government on the ground of the BJP led state
governments’ failure to uphold the ‘secular’ character of the Republic.
Now, if someone in India approaches the Court today for dismissal of
a particular government on account of its capitalist policies that
contradicts ‘socialism’ which happens to be another fundamental
principle of the Indian constitution”, the Court might end up in
something completely inconsumable. Capitalism and market economy
being firmly rooted in Indian economy, a socialism-oriented verdict
may be doctrinally right but politically futile.

The Pakistani Supreme Court also made a mess with the
doctrine in two of its eatly ‘Pervez Musharraf® cases: Zafar Ali Shab v.
General Parvez Musharraf® and Wasim Sajjad v. Pakistan.” These related
to challenges to the unconstitutional usurpation of power and
whimsical changes in the constitution by the then military chief
General Parvez Musharraf. Pakistan has a checkered history of military
forces capturing the state power and the court succumbing to the

dictators. However, the judiciary has been known to reverse this

% S.R. Bonmai v. Union of India, (1994) 3 SCC 1.

67 St. Xavier College v. State of Gujarat, AIR 1974 SC 1389. See M. Nelson, Indian
Basic Structure Jurisprudence in the Islamic Republic of Pakistan: Reconfiguring the
Constitutional Politics of Religion, 13 Asian Journal of Comparative Law, 333 (2018).

68 Zafar Ali Shah v. General Parvez Musharraf 2000 PLLD SC 869.

% Wasim Sajjad v. Pakistan 2001 PLD SC 233.
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position once the military rulers are toppled and political government
is established.” Though the Pakistani Supreme Court did not endorse
the basic structure doctrine as such till then, Zafar Ali S$hah case upheld
the usurpation of power by General Parvez Musharraf and his martial
law proclamation order, subject to a condition that Pervez Musharraf
could not change the ‘salient features’ of Pakistan constitution.” It
appears as if democratic governance was not a salient feature of
Pakistani constitution in 1999. Could anything more ‘basic’ remain
while an unconstitutional usurper made the constitution itself
subservient to his sweet will?

Later, the Pakistani Supreme Court bypassed an invitation to

endorse basic structure doctrine in Nadeewz Abmed v. Federation of

70 State v. Dosso, 11 DLR (SC) 1 (validating President Eskander Mirza’s martial law
proclamation in 1956); Asma Jilani v. The Government of Punjab, PLD 1972 SC
139 (Invalidating President Yahya Khan’s capture of power after his fall in 1972);
Begum Nusrat Bhutto v. Chief of Army Staff, 1977 PLD (SC) 657; Malik Ghulam
Jilani v. Province of Punjab, PLD 1979 Lahore 564 (validating President Zia Ul
Hoque’s martial law and presidency in mid 1970s); Zafar Ali Shah v. General
Parvez Musharraf, PLD 2000 SC 869 (validating President Parvez Mushatraf’s
usurpation of power in 1999); Pakistan Lawyer’s Forum v. Federation of Pakistan,
PLD 2005 SC 71 (validating the seventeenth amendment and his continuance in
both presidency and military chief); Iftikhar Muhammad Chaudhry v. Pervez
Musharraf, PLD 2010 SC 61 (invalidating Pervez Musharraf’s suspension and
harassment of Chief Justice Iftikhar Muhammad in March 2007 in the face
widespread public protest); Tikka Igbal Muhammad Khan v. General Pervez
Musharraf, PLD 2008 SC 178 (again validating General Musharraf’s second
declaration of emergency and suspension of constitution in November 2007
under a servile Chief Justice Hameed Dogar); lastly, Sindh High Court Bar
Association v. Federation of Pakistan, PLD 2009 SC 879 (decided after the
demise of Musharraf presidency, invalidating his November 2007 emergency
proclamation and condemning the military coup). For details see T. A. Qureshi,
State of Emergency: General Pervez Musharraf's Executive Assanlt on Judicial Independence
in Pakistan, 35(2) North Carolina Journal of International Law and Commercial
Regulation, 485 (2009).

" S. A. Ghias, Miscarriage of Chief Justice: Judicial Power and the Legal Complex: in Pakistan
under Musharraf, 35(4) Law & Social Inquiry, 985 (2010).
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Pakistan.” In the 2015 decision of District Bar Association, Rawalpindi v
Federation of Pakistan, 7 it acknowledged some implied limits on
amendment power, noting that “certain features mentioned in the
Preamble of the Constitution cannot be abrogated”.” However, it
ended up in cherry picking its judicial review power vis-a-vis
parliamentary amendment of the constitution” and shredding other
basics like the peoples’ fundamental right to fair trial vis-a-vis the
martial law courts.”

Examples of cherry picking ‘basic structures’ are also recorded
in Bangladesh. The fifth and sixteenth amendment judgments of the
Supreme Court of Bangladesh, so far as they relate to appointment and
removal of supreme court judges, are criticized for aggrandizing the
independence of judiciary over the principle of separation of power
and judicial accountability.” Similarly, the thirteenth amendment
judgement is criticized for pitching the ‘non-representative’ character
of caretaker governmental irreconcilably against the people’s right to

free fair and election on the first place.78

72 Nadeem Ahmad v. Federation of Pakistan, PL.D 2010 SC 1165 avoided declaring the
eighteenth amendment (Judicial appointment commission and parliamentary appointment
committee) unconstitutional on the basis of basic structure of independence of judiciary. The
amendpment was rather was referred to the legislature with some recommendations. Parliament
later passed the 19" amendment (See S. ljaz, Judicial Appointments in Pakistan: Coming
Full Circle, 1(1) LUMS Law Journal, 86 (2014)).

73 District Bar Association, Rawalpindi v. Federation of Pakistan PLD 2015 SC 401.

74 1bid, at 867

7> Ibid, at 858.

76 For a case comment on District Bar Association Rawalpindi see W. Mir, Saying Not
What the Constitution is ... But What It Should be: Comment on the Judgment on the 18th
and 215t Amendments to the Constitution, 2 LUMS Law Journal 64, 69 (2015).

7 M]J. A. Chowdhury and N. K. Saha, Advocate Asaduzzaman Siddigui v. Bangladesh:
Bangladesh’s Dilemma with Judges’ Impeachment, 3 Comparative Constitutional and
Administrative Law Quarterly, 7 (2017).

8 R. Hoque, Judicialization of Politics in Bangladesh: Pragmatism, Legitimacy and
Consequences, 261, 287 in Unstable Constitutionalism (Mark V. Tushnet and Madhav
Khosla, 2015).
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Secondly, constitution being a document of fundamental
importance, it appears extremely difficult, if not impossible, to classify
several provisions of the constitution as basic and some others as
peripheral. Hence the list of ‘basic structures’ is an ever-expanding one.
In Anwar Hossain Chowdbury itself, Justice Shahabuddin Ahmed gave a
list of seven basic features.” Justice Mohammad Habibur Rahman
added another one to the list.* Justice Badrul Haider Chowdhury felt
that there were twenty-one ‘unique features’ in the constitution out of
which ‘some’ were basic.”

Thirdly, the judicially imported immutability in the constitution
was apparently against the intention of the framers of Indian,
Bangladeshi and Pakistani constitutions. The framers intended an
amendable constitution by all means. Nothing more than a qualified
majority in the floor was required by the 1950 constitution of India,”
1972 constitution of Bangladesh™ and 1973 constitution of Pakistan.**
No substantive limits whatever was placed on the amendment power
of patliament.*> Moreover, it was never explained how the court could
assume for itself a constituent power which was not vested in it. In
District Bar Association, Rawalpindi v Federation of Pakistan The Pakistani

7 Supra 19, at § 416 (Justice Shahabuddin Ahmed enlisted Supremacy of the
Constitution as the solemn expression of the people, Democracy, Republican
Government, Unitary State, Separation of Powers, Independence of the Judiciary
and Fundamental Rights as basic structures of Bangladesh constitution).

80 Ibid, at 4 496 (Justice Habibur Rahman added The Preamble to the list).

81 Ibid, at § 292.

82 Art. 368, the Constitution of India requites either simple majority or special
majority in the floor of the central parliament (L.ok Sabha) or special majority in
the central parliament coupled with ratification in required number of state
legislatures.

8 Art. 142, Bangladesh Constitution requites a two-thirds majority in the floor of
the House.

84 Art. 239, Pakistan Constitution vested a shared responsibility on each House of
the central legislature (subject to two-thirds majority requirement in both the
houses) and the provincial legislatures (simple majority or two-thirds majority in
suitable cases).

8 Supra 49, at 14-15.
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supreme court quite extra-ordinarily held that the judicial review of
constitutional amendment is an inherent privilege of the judiciary but
at the same time simply overlooked the fact that the Pakistani
constitution clearly bars such judicial review on “on any ground
whatsoever”.®

Fourthly, the institutional consideration is even more
problematic. The doctrine of ‘basic structure’ arguably enables the
judiciary to have a final say over the parliamentary amendment power.
In one sense, the Bangladeshi version of the doctrine was more
extreme than the Indian one. While the Indian constitution could be
amended by the parliament alone, the Bangladeshi constitution, on the
other hand, could be amended either by parliament acting in itself or
by parliament acting in conjunction with popular referendum. The
Supreme Court of Bangladesh in 1989 did not note this distinctive
process of amendment. It simply held that basic structure could not be
destroyed. Had the Eighth Amendment been passed through a popular
referendum, could the Supreme Court have placed itself above the
people — the ultimate sovereign in the Republic and declare the
amendment invalid?

Fifthly, it is questionable as to whether a mere likelihood of
parliamentary abuse of amendment power may serve as an excuse for
introducing judicial review.”” The Sixteenth Amendment judgement in
Bangladesh shows that the Supreme Court may, in fact, venture this
path and invalidate an amendment on a suspicion that judges may be
harassed by the parliamentarians sitting over their appointment and

removal.” What happens, if the judiciaty, as an institution, transgresses

86 Pakistan Constitution, Art. 239(5).
87 Supra 59, at 267-68.
88 Supra 77.
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its limit and starts abusing the power?® How could the legislature and
populace check counter-majoritarian body acting in unison?
Vulnerabilities of democracies like Bangladesh to their own
representatives” does not seem to offer a strong justification of ‘basic
structure’ in the way it is preached by their judiciaries. These and other
considerations have led even some pro-basic structure scholars to
concede the ‘minimal legitimacy™' of the doctrine and argue for scarce
and limited application of the doctrine.”
5. A Place for Constitutional Referendum

As the discussion so far suggests, the doctrine of basic
structure also faces charges of both judicial usurpation and uncertainty
over its contents. This part will show that the unamendability doctrine
also is full of uncertainties on the reach and breadth of the legislature’s
amendment power. Both the devices, unless very delicately articulated,
are likely to clog the inter-generational adaptability of constitutions. It
is argued that installation of a referendum requirement within the
amendment process might answer many of the concerns involved with
these doctrines.
5.1 The Institutional Issues

As suggested earlier, the eternity clause (article 7B) of
Bangladesh offers almost no solution to institutional question posed
above. It purports to entrench the core constitutional provisions by

taking them away from the clutch of a super majority in parliament.

8 R. Stith, Unconstitutional Constitutional Amendments: The extraordinary power of Nepal’s
Supreme Court, 11 American University Journal of International Law and Policy,
47,73 (1996).

% Anuranjan Sethi, Basic Structure Doctrine: Some Reflections, 41

available at https://papers.sstn.com/sol3/papers.cfmrabstract_id=835165, last seen

on 10/07/2020.

S. Kirishnaswamy, Democracy and Constitutionalism in India: A Study of the Basic

Structure Doctrine, xxxii (15t ed., 2009).

92 R. Dixon and D. Landau, Transnational Constitutionalism and a Limited Doctrine of
Unconstitutional ~ Constitutional ~ Amendment, 13(3) International Journal of
Constitutional Law, 606, 623 (2015).

91
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Yet it leaves open a scope for the judiciary to meddle in the process.
In contrast, the referendum provision under the Fifth Amendment of
1979 had answers to these institutional conflicts. A similar system of
combined legislative and popular action works well in Japan where a
two-thirds majority of the House of Representatives and House of
Councilors of the National Diet initiates and passes an amendment. It
is then submitted to the people in a referendum or special election.
People ratify or reject the amendment by a simple majority.”
Bangladesh’s Fifth Amendment mechanism involved a similar process
except that the referendum would apply only to the amendments of
selected provisions.

This provision, if kept in operation, would have solved the
institutional questions in two different ways. First, the four corners of
the legislature’s amendment power would have been drawn more
clearly. Second, much of the democratic deficit of judicial review
would have been addressed. For the reasons discussed below, mere
parliamentary amendments effected through two-thirds majority could
be judicially reviewed, while amendments effected through the
referendum may be put outside the ambit of judicial review.

5.2 Demarcation of the Amendment Power

As discussed earlier, much of the debate on the nature and
limits of amendment power has been narrowed down by Roznai who
accepted it as a constituent power but conditioned it with a theory of
delegation and a principal-agent relationship between the original
constituent power ze., the revolutionary authority or the people and
the secondary constituent power, Ze, the parliament. Roznai’s
amendment theories may be shaped into a Triple Floor Model of

constituent and constituted power shown in the diagram below:

9 Supra 59, at 257.



86 INDIAN J. CONST. L.

Primary/Original Constituent Power
(Revolutionary Authority of the People/The Principal)

Secondaty/Detivative/Delegated Constituent Power

(Amnedment Power of Patliament/The Agent)

Constituted Powet/Plenary Legislative Powet
(The Parliament/The Agent)

Now, if we consider the structure of the constitution of
Bangladesh, it appears that the constitution recognizes a meta-
distinction between constituent power of amendment and constituted
power of legislation. It treats the secondary or derivative constituent
power of amendment differently from the plenary legislative power.
The power of amendment in Article 142 is not articulated in the Part
V of the constitution that deals with composition, plenary legislative
powers (Article 65) and functions of the Parliament. Thus, the
distinction between constituent and constituted power being agreed
upon, we get the lowest floor and the upper floor demarcated.

Now, Article 142 uncoupled with a referendum clause will
remain uninformed of the possible distinction between the top two
floors of the proposed Triple Floor Model. If the amendment power
is sweepingly claimed as a constituent power, as the government
lawyers in the eighth amendment case did,” the ground reality would
become unexplainable. The Supreme Court of Bangladesh has time
and again refused the claim of sole and pervasive ‘constituent’
amendment power. Like Amwar Hossain Chowdbury, a series of
precedents have held that the amendment power is ‘inherently’
limited.” The Supreme Court did not offer any explanation as to how

and from where these inherent limitations flow. All it offered is a

9 Supra 19, at §f 553-54 (argument by Barrister M. Amir Ul Islam and Barrister
Syed Ishtiaq Ahmed).
% 1bid, at § 603 (Justice A.T.M. Afzal).
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justification based on the constitutional supremacy clause.”” According
to this view, unlimited power of amendment would turn Bangladesh
into a British like parliamentary supremacy which was never
contemplated by the framers. It appears that such a literal reading of
the constitutional supremacy clause would suppress the exercise of the
peoples’ sovereign authority in deciding the nation’s political course.
Constitutions are supreme because they reflect the will of the people.
If the popular will cannot be injected in the constitution through
amendments, since there is no other way of doing this, the Supreme
Court and its basic structure doctrine would stand between the people
and a change they are looking for. This would lead the Republic
towards a judicial supremacy or ‘government by the court’.”” Definitely,
that was also was not contemplated by the framers.

Given the situation, if we introduce a referendum in the
amendment process, amendments get separated into two distinct
classes. Amendments of fundamental or basic principles made through
referendum would directly involve the original or primary constituent

authority — the people.” Referendum-based amendments would

% Article 7 of the Constitution of Bangladesh embodies the constitutional

supremacy clause in following terms: ‘(1) All powers in the Republic belong to
the people, and their exercise on behalf of the people shall be effected only under,
and by the authority of, this Constitution.(2) This Constitution is, as the solemn
expression of the will of the people, the supreme law of the Republic, and if any
other law is inconsistent with this Constitution and other law shall, to the extent
of the inconsistency, be void.’

Imtiaz Omar and Zakir Hossain, Constitutionalism, parliamentary supremacy, and
Judicial review: A short rejoinder to Hogue, The Daily Star 12 (Dhaka, 26/11/2005).
While commenting on Article 7B of Bangladesh constitution, Roaznai argues:
“Limitations upon the delegated secondary constituent power can solely be
imposed by the higher authority from which it is derived — the primary
constituent power. Unamendable amendments may lose their validity when they
face a conflicting valid norm that was formulated by the same authority.
Accordingly, provisions created by the amendment power could subsequently be
amended by the amendment power itself. Because both amendments are issued
by a similar hierarchical authority, their conflict is governed by the principle of
lexc posterior derogat priori. Therefore, 1 claimed that an ‘implicit limit’ exists,
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possess the necessary authority to make all sorts of fundamental
changes in the constitution including permanent entrenchments of
basic structures. On the other hand, amendments made through a two-
thirds majority would mark a secondary or derivative constituent
power and be subject to the principal-client relationship with the
original constituent power. Now, the upper two ceilings of the Triple

Floor Model become cleat.

5.3 Boundaries of [udicial Review

Institutional issues with judicial reviews are more complex.
While judicial review of laws passed by parliament is marked as a
precursor of constitutional supremacy, judicial review of the
constitutional amendments is seen with both “reverence and
suspicion”.”” The typical arguments disputing the judicial review of
constitutional amendment are twofold. First, judiciary should protect
the Constitution as it is and check that ordinary laws do not violate the
Constitution as it is. It should not define how the Constitution should
or should not be."" If the court ventures this path, it would amount to
a judicial supremacy or government by the court. Secondly,
constitutional amendments being matters of political choice, the

judiciary should remain disinterested in them."”"

according to which a constitutional amendment cannot establish its own
unamendability. Accordingly, two possible solutions exist: attempting to get the
approval of the the people “ to such a constitutional amendment, for example,
through a national referendum (after its formal enactment in Parliament), which
would provide a legitimation elevator to such unamendability in a “constitutional
moment”. Alternatively, and perhaps more practically, such an amendment can
simply be regarded not as constitutive but as declarative of an already limited legal
power” (See Interview of Yaniv Roznai, 2 Indian Journal of Constitutional and
Administrative Law, 129, 132-3 (2018)).

9 M. Kamal, Bangladesh Constitution: Trends and Issues, 139 (1st ed., 1994).

100 Supra 55, at 161, 165.

101 Supra 97.
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The Supreme Court, however, has rejected these arguments. In
the context of the volatility of Bangladesh politics, it is argued that the
notion of constitutional supremacy requires its extra-ordinary
entrenchment. The requirement of two thirds majority is just one of
the many other ways to ensure this. The judiciary as a “guardian of the

constitution”!”

should have a say in this process of constitutional
amendment. Some believe that this argument is extremely relevant in
the intensely politicized environment of Bangladesh. Once elected, it
has been argued that the parliamentarians do not acquire a blanket
powet, to do everything they wish until they are de-elected in the next

103

election.™ Just as Ely seeks judicial intervention to rescue the “discreet

and insular minority” that is often systematically sidelined by the

political process,"

the Supreme Court of Bangladesh here seems to
have a role in rescuing the constitution from viciousness of politics.
Absent judicial involvement in the process, the constitution runs the
risk of being a plaything in the hands of the party ridden parliament
leading towards an unguarded parliamentary supremacy.'”

The next argument for judicial review of constitutional
amendments seeks to refute the political question argument.
Amendments do have political motives. However, is this also not the
case with almost every law passed by the parliament? Does law-making
by a particular ruling party not reflect its political ideology and
convenience? So, if political question is not evoked to refute judicial
review of ordinary laws, why should it be preached for the

constitutional amendments? With a concept of limited government in

102 Secretary of Ministry of Finance v. Masder Hossain, (2000) 20 BLD (AD) 104
(Appellate Division of Bangladesh Supreme Court).

193 R. Hoque, On coup d' etat, constitutionalism, and the need to break the subtle bondage with
alien legal thought: A reply to Omar and Hossain, The Daily Star 11 (Dhaka,
29/10/2005).

104 G. R. Stone, Constitutional Law, 524 (204 ed., 2009), quoting J. H. Ely, Democracy
and Distrust (15 ed., 1980).

105 Thid at 525.
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place, none can transgress this limit by hiding under a cloak of political

question.'” The Appellate Division of the Bangladesh Supreme Court

had eatlier rejected the political question doctrine straightforwardly

when it remarked:

There is no magic in the phrase ‘political question’. While
maintaining judicial restraint the Court is the ultimate
arbiter in deciding whether it is appropriate in a particular
case to take upon itself the task of undertaking a
pronouncement on an issue which may be dubbed as a
political question."”

In fact, judicial review of constitutional amendments has

already become an accepted norm in Bangladesh. The Supreme Court
has adjudged the validity of the Fifth Amendment in Bangladesh Italian
Marble Works 1.4d,'"" Seventh Amendment in Siddik Ahmed Chowdhury v.
Bangladesh,"” part of the Eighth Amendment in Amwar Hossain
Chowdbury v. Bangladesh," and Thirteenth Amendment in .Abdul Mannan
Khan v Bangladesh,""" Tenth Amendment in Dr. Ahmed Hossain ».
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108

109

110
111

M. Islam, Constitutional Law of Bangladesh, 456 (4th ed., 2012).

Special Reference No 1 of 1995 (1995) 47 DLR (AD) 111 (Appellate Division of
Bangladesh Supreme Court).

Bangladesh Italian Marble Works Ltd v. Bangladesh 14 (2006) BLT (Spl) (HCD)
1 (High Court Division of Bangladesh Supreme Court) and Khandker Delwar v.
Bangladesh Italian MW 15 MLR (AD) 1 (Appellate Division of Bangladesh
Supreme Court).

Writ Petition No 696 of 2010 before the High Court Division of Bangladesh
Supreme  Court. Full Text of the Judgment available at
www.supremecourt.gov.bd, last seen on 19/04/2018.

Supra 19, at § 78.

Abdul Mannan Khan v. Bangladesh 64 DLR (AD)(2012) 1007 (Appellate
Division of Bangladesh Supreme Court); Mashihur Rahman v. Bangladesh (1997)
17 BLD (HCD) 55 (High Court Division of Bangladesh Supreme Court) and M
Saleem Ullah v. Bangladesh (2005) 57 DLR (HCD) 171 (High Court Division of
Bangladesh Supreme Court).
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Bangladesh'* and Fagle Rabbi v. Election Commission,'” part of the
Fourteenth Amendment in Farida Akter v. Bangladesh''* and lastly, the
Sixteenth Amendment in Bangladesh and Others v Adyocate Asaduzzaman
Sidddiqui.'® Though most of these judicial review decisions have been
hailed, the courts in Fifth, Seventh, Thirteenth and Sixteenth
amendment cases, involving fundamental and policy changes in the
constitution, have been accused of adventurously meddling into the
political process."

While a constitutional supremacy-based argument is offered
and taken for granted in all of the above exercises, the charges of
democratic deficit and counter-majoritarian usurpation by the court
never received serious attention from the Court. Judicial non-
consideration of an issue, however, should not mean that it is dead.
The democratic deficit in judicial decision-making is bound to be an
issue of constant relevance and an initiative towards perpetual
entrenchment of constitutional provisions cannot ignore the
phenomenon. While advocates of Basic Structure like Krishnaswamy
invite us to consider the ‘overall moral, political and sociological

M7 of basic structure doctrine - which he claims the doctrine

legitimacy
has attained over the years of Indian legal history,"® he concedes that

‘sociological legitimacy’ of the doctrine would flow from its potential

112 Dr. Ahmed Hossain v. Bangladesh (1992) 44 DLR (AD) 109 (Appellate Division
of Bangladesh Supreme Court).

113 Fazle Rabbi v. Election Commission (1992) 44 DLR (HCD) 14 (High Court
Division of Bangladesh Supreme Court).

114 Farida Akter v. Bangladesh (2006) 11 MLR (AD) 237 (Appellate Division of
Bangladesh Supreme Court).

115 Bangladesh and others v. Advocate Asaduzzaman Siddqui (2017) CLR (Spl) 1
(High Court Division of Bangladesh Supreme Court); Advocate Asaduzzaman
Siddiqui v. Bangladesh and others, 2012, 41 CLC (HCD) (High Court Division
of Bangladesh Supreme Court).

116 R. Hoque, Can the Court Invalidate an Original Provision of the Constitution?, 2(2)
University of Asia Pacific Journal of Law & Policy, 13 (2016).

17 Supra 91, at 165.

118 Tbid, at 223-227.
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to enhance “the degree of political participation in radical expansive
constitutional change by requiring a higher level of deliberative
decision-making to support such constitutional amendment”.""” It
appears that, in a clientelist political system like Bangladesh,™ a brute
parliamentary majority is less likely to deliberate an amendment more
rigorously in anticipation of possible judicial nullification of such
amendment. Instead, the Triple Floor Model proposed in this paper
would be more within the socio-political reality here. Amendments
made by referendum, being the exercise of original constituent power,
stay above judicial review.'” On the other hand, amendments made by
parliament being the exercise of derivative constituent power, the
courts must see whether or not the principal-agent trusteeship has
been respected. This formulation would explain and justify the
previous judgments of Bangladesh Supreme Court except the ones on
the Fifth, Seventh and Thirteenth amendments.

5.4 Delimiting the breadth of ‘basic structures’

While there is no denying of the existence of certain
fundamental and basic principles in the constitution, a certainty about
the list of such basics will solve the problem of ambiguity. The
legislature and judiciary may also be relieved of the duty of second
guessing the basics.'”” The textual entrenchment of specific basic

structures through referendum would possess “more institutional

119 Thid, at 228.

120 M. M. Islam, The Toxic Politics of Bangladesh: A Bipolar Competitive Neopatrimonial
State?, 21(2) Asian Journal of Political Science, 148-168 (2013).

121 Supra 34, at 175. “[T]he more an amendment process contains inclusive and
deliberative democratic mechanisms, the more closely it resembles ‘the people’s’
primary constituent power. Congruently, since primary constituent power is by
its nature unlimited, popular secondary powers, which present a fuller — while still
limited — presence of the people’s sovereignty, should be allowed greater latitude
when it comes to constitutional changes.”

122 P.B. Mehta, India’s Living Constitution: ldeas, Practices and Controversies, 105, 110 in
The inner conflict of constitutionalism: Judicial review and the Basic Structure (E. Sridharan,
15t ed., 2002).
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legitimacy than would be the case for implicit substantive constraints
announced by the judiciary.”"* As mentioned in Part II of this paper,
the Fifteenth Amendment of 2011 provides a textually settled list of
basic structures but keeps it open by inserting a vague reference to
other basic structures at the end. Revival of the referendum clause in
Article 142 and omission of the broad eternity clause in article 7B
would solve the dilemma significantly.

5.5 Elimination of the ‘Dead Hand’

Installation of the system of referendum would serve another
important purpose. Both the entrenched unamendable rule and a
judicially articulated doctrine of basic structure have a common
problem of dead hand and perpetual fixation. Constitutions then
become a “stale and hollow”'* instrument. Now, if the task of enlisting
the basic structures is left to the political opinion of the people
expressed through referendum and not to the legislators and judges, it
can probably offer a better and practical solution to the dead hand
problem. The initial entrenchment list shall not foreclose the list of
basics. If any new basic structure emerges in future, a legislative
amendment along with a popular referendum shall add that new
provision in the entrenchment list. Any basic structure provision
becoming redundant later on will likewise be deleted from the list.

While politics remain the most influential arbiter of public
opinion, the characteristic restlessness of Bangladeshi politics remains
a concern here as well. The public opinion may be tailored through
populist regimes to propose and successfully pass frequent
referendums. The common-sense trend of politics, however, does not

lend much support for the proposition that fundamental changes in

125 M Galston, Theocracy in America: Shounld Core First Amendment 1 alues Be Permanent?,
37 Hastings Constitutional Law Quarterly, 65, 121 (2009).

124 Shamima Sultana Seema v. Bangladesh (2005) 57 DLR (HCD) 201 (High Court
Division of the Supreme Court of Bangladesh), § 108 (Justice A.B.M. Khairul
Hug).
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the constitution through popular amendment will be as frequent as the
regular changes effected through parliamentary two-thirds majority-
based amendment process.'”
6. Problems of Referendum

Referendum being pressed as viable alternative in the eternity
clause and basic structure dilemma, the question for consideration now
is - to what extent and how would referendums deliver in terms of
democratic legitimacy? While referendum has been a very useful
contemporary tool of deliberative democracy in modern day
constitutional processes, there are questions about the quality of the
process followed, the actual deliberation that follows it, and level of
understanding the citizens have on the critical constitutional issues
involved. The referendum system that was devised for Bangladesh in
1979 was a post legislative formality where a question would be put to
universal suffrage as to whether people would agree to the
parliamentary amendment made or not. Roznai has rightly termed it as
“a mere acclamation — a soccer-stadium democracy”.'*

Understandably, the aye or nay type participation that was
introduced by the military rulers in 1979 was a manifestation of the
acclamatory constitution-making technique followed by the military
dictators of erstwhile undivided Pakistan.'”” While the referendum
clause in the fifth amendment was about constitutional changes,
Bangladesh had experienced two referenda arranged for the purpose
of legitimizing the military coup of General Ziaur Rahman (1977) and
General Ershad (1985). With exceptionally high voter turn-out, above

125 In this regard, Professor Bruce Ackerman’s thesis on ‘fundamental moments of
constitutional change’ in the U.S. context might offer an interesting insight to the
proposition that overwhelming popular consensus is infrequent and hard to come
by (See B. Ackerman, We the Pegple: V'olume 1: Foundations, 40-50 (1% ed., 1991)).

126 Interview of Yaniv Roznai, 2 Indian Journal of Constitutional and Administrative
Law, 129, 133 (2018).

127" M Jashim Ali Chowdhury, Pre-emptive(l) hartal: 1ll-legal if not illegal, The Daily Star
12 (Dhaka, 29/05/2010).
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85 percent in both cases, those opposition less referenda resulted in
more than 90 percent support for the military rulers." It has been a
lived experience of the Asian continent that referendum is used by the
rogue rulers as a manipulative tool more convenient than a competitive
election.”” Keeping Bangladesh’s consistent problem  with
electioneering in mind,"” any proposal for electoral participation of the
people in the democratic process must be well articulated beyond a
one-time participation over a craftily devised referendum question. A
meaningful participation of the people would therefore require an
engagement before, during and after the formal amendment process."'
In this scenario, the 1979 formula of post legislative referendum could
be seen as one of the, and not the only, important instrument of public
participation in the process. For the amendment of constitutionally
entrenched basic structures, such as those agreed upon in the twelfth
amendment or even some found in the current article 7B eternity
clause, special mechanisms like calling of constitutional convention
may supplement the post legislative referendum method.
Recommendation for introduction of such supplementary devices
within the amendment process may be justified in terms of Albert’s

“escalating structure” framework whereby the deadlocks of codified

128 °T'. B. Smith, Referendum Politics in Asia, 26(7) Asian Survey, 793 (1986).

129 M. Rashiduzzaman, Bangladesh in 1977: Dilemmas of the Military Rulers, 18(2) Asian
Survey, 126 (1978); S. Ali and S. Kamaluddin, Bangladesh: A Margin of Surprise, 128
Far Eastern Economic Review, 20 (1985).

130 N. Ahmed, Now-Party Caretaker Governments and Parliamentary Elections in Bangladesh:
Panacea or Pandora’s Box?; 11(1) South Asian Survey, 49 (2004); A. S. Hoque and
M. A. Hakim, Elections in Bangladesh: Tools of Legitimacy, 19(4) Asian Affairs: An
American Review, 248 (1993); M. J. Ali Chowdhury, Elections in Democratic
Bangladesh, in Unstable Constitutionalism, 192 (Mark V. Tushnet and Madhav
Khosla, 2015).

131Y. Roznai, “We the People”, “Oui, the People”, and the Collective Body: Perceptions of
Constituent Power, 295-316 in Comparative Constitutional Theory Research Handbooks in
Comparative Constitutional Law series (Gary Jacobsohn and Miguel Schor, 15t ed,
2018).
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unamendability is sought to be overcome by ensuring an escalated
rigidity in the amendment process."”

Within the referendum process itself, Tierney has argued for
introduction of plural modes and multiple stages of deliberation within
the referendum process so that referendums do not fail to foster
meaningful participation.”” Tierney seeks to see the referendum as
comprising a series of three stages (initiation, issue framing and
deliberation generated at the campaign stage) and envisaging two
theatres for deliberation (micro level and macro level).

A ‘deliberative referendum’ could be deliberated at the micro
level (expert level) by checking the populist reasoning through
considered reasoning of constitutional experts and jurists in bodies
specially designated towards that end.”™ A special consultative
authority given to the Swiss Federal Assembly in initiating referendum
might be a good example to look at."” Again at the macro level, the
desired level of deliberation might be achieved through rules like
fixation of a minimum lowest percentage of voter turn-out in the
referendum beyond the support of merely 50 per cent plus 1 of those
who turn out to vote."

As regards the generation of informed and enlightened public
deliberation, there might be several ways like vesting the electoral
responsibility in an independent commission, introducing public
information campaigns for better informing the voters about the
options and issues at hand. The 2011 experiment of online public

drafting of the referendum question, whereby an earlier draft of the

132 Supra 6, at 201-202.

133 S, Tietney, Constitutional Referendums: The Theory and Practice of Republican Deliberation,
185-225 (1% ed., 2012).

134 Tbid, at 226-259.

135 Art. 139(5), the Swiss Constitution (As per the art. 139(5), the Federal Assembly
has the power to react to any popular initiative for referendum by issuing a
recommendation or a counter proposal over the issue at hand).

136 Supra 133, at 260-283.
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referendum question was put in an online consultation process, in
Iceland might provide a good example to look at."”’
7. Conclusion

The constitutional supremacy clause of the Constitution of
Bangladesh is, in essence, a popular sovereignty clause. It makes the
Constitution a “solemn expression of the will of the people” and “the
supreme law of the Republic.” It is therefore quite logical that all the
sovereign organs - Parliamentary, Judicial or Executive — must give way
to the supremacy of the people. The Referendum-based entrenchment
suggested in this paper is better served to give expression to the will of
the people. There is a need to guard constitutional coherence from
both the day to day scratches of political rivalry, hence judicial review
of constitutional amendments cannot be rejected outright. Again, the
need for inter-generational adaptability of the foundational pillars of
constitution requires that both codified and interpretative
unamendability to be discouraged. The system of referendum has the
potential of achieving all these together. While the referendum has
some problems of its own, it is suggested that it might be accompanied
by other devices, such as within a broader ‘escalating structure’ of
amendment process.

Interestingly, support for the referendum-based amendment
process can be found in Awwar Hossain Chowdbury itself. Mohmmad
Habibur Rahman J, one of the occurring judges in the case, stood in a
marked contrast to the other judges.” He agreed in the result of the
case but offered a unique reasoning. He did not claim a permanent
immutability for the so-called basic structures but rather asserted that
the Parliament cannot by itse/f impair or destroy the fundamental aim

of our society.”™ This impliedly leads us to the system of referendum.

137 H. L. Kong, Deliberative Constitutional Amendments, 41 Queen's Law Journal,105,
142 (2015).

138 Supra 99, at 109.

139 Supra 19, at § 496.



98 INDIAN J. CONST. L.

After all, ‘fixation” of constitutional norms will not guarantee its
ultimate survival unless it accommodates a breathing space for public
opinion and sentiment and intergenerational adaptability. Quite
opposite to the popular truism, a constitution’s survival has been

empirically linked more to its flexibility than to its rigidity.""

140 7. Elkins, T. Ginsburg and J. Melton, The Endurance of National Constitutions, 99-
103 (1% ed., 2009).



THE MOVEMENT AGAINST CRIMINAL DEFAMATION: LESSONS
FOR A POSTCOLONIAL INDIA

Devashri Mishra & Muskan Arora™
Abstract
This paper seeks to consolidate tools in the form of
uncanvassed constitutional arguments that must be
considered by the Supreme Court in a challenge to the law
of the criminal defamation, as they ought to have been in
Subramanian Swamy v. Union of India. We move past
anecdotal accounts of the colonial origins of this law to
examine its history, and intent, as well as its presence in
modern India as the ‘afterlife of colonialism’. Viewing it,
thus, from a postcolonial standpoint, we critically examine
case laws, which prove mainstream arguments of this law
being misused by the political and corporate elite,
replicating structures of oppression reminiscent of the
colonial era. This sets up the case for another challenge to
this law, which we argue, if it follows modern
constitutional jurisprudence, should be struck down for
falling foul of the standard of a ‘reasonable restriction’
under Article 19(2). To prove this, the primary tool that we
propose the Court must take up is the proportionality
review, a test arguably befitting the role envisaged for the
Court according to the Constitution of India. A
comparative analysis to this effect draws from Kenya,

Lesotho and Zimbabwe, countries socio-legally

Devashri Mishra and Muskan Arora are fifth year and fourth year students,
respectively, at the West Bengal University of Juridical Sciences, Kolkata. The
authors would like to thank the reviewers and editors of the IJCL, NALSAR, as
well as Shrikrishna Upadhyay, for their valuable feedback and editorial assistance
while writing this paper. Any errors, however, remain solely of the authors.
Feedback from the readers is appreciated and the authors can be contacted at
devashri.mishra@nujs.edu and muskan@nujs.edu.



100 INDIAN J. CONST. L.

comparable to India, which are adapting to stricter judicial
review. Using primarily the proportionality review as well
as constitutional values that India’s jurisprudence
espouses, we criticise the Swamy judgment to finally

advocate that defamation must be solely a civil offence.

Keywords:  Criminal - defamation, proportionality, Subramaniam
Swanmy v. Union of India, reasonable restriction, post-colonial India

1. Introduction

The law on criminal defamation has subsisted on the statute
books of India since its first inclusion by the British during the colonial
era. The criminal defamation provisions, namely, Sections 499 and 500
of the Indian Penal Code, 1872, (“IPC”) are comprehensive
provisions, which make it punishable to communicate any imputations
regarding a person, while having intent to harm or having good reason
to believe will result in harm, to the reputation of the said person.
Section 499 provides four explanations and nine exceptions to the
definition of criminal defamation, covering the categories of persons,
who can be said to be defamed, the manner in which defamation can
take place, as well as the exceptions to the application of this law.' The
crime of defamation is punishable with two years of imprisonment, or
fine, or both.” As is known, Article 19(1)(a) of the Constitution of
India, 1950 (“Indian Constitution”) provides citizens of India with the
right to freedom of speech and expression, circumscribed by the
exceptions provided in Article 19(2) which enumerates ‘defamation’ as
one such exception.’

Criminal defamation is not unique to India, and as will be
discussed in this paper, it has been found on the statute books of many

countries and continues to be in active use. However, the

18,499 & 500, The Indian Penal Code, 1869.
2 8. 500, The Indian Penal Code, 1869.
3 Art. 19, the Constitution of India.
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normalisation of the use of this law as a political and corporate tool in
oppressive settings, as well as the principle level acceptance of
imprisonment for defamation have been continually challenged.* India
has not been an exception to this; the Supreme Court faced a challenge
to the constitutionality of the criminalisation of defamation in 2016,
which was rejected by a two-judge bench.” However, criticism of the
judgment followed, based on a number of arguments put forth by
scholars, lawyers, members of the political class, media professionals,
and civil society alike.” These criticisms emerged from various
conclusions of the Court, ranging from the overbreadth of the rights
read into Article 21 including the right to reputation, the erosion of the
public/ptivate divide and the chilling effect on free speech. This paper
will also canvas some of these criticisms but will frame them
argumentatively within a framework of postcolonial transformative
constitutionalism. The larger objective will be to underscore arguments
and tools to be used in a future challenge to this provision before a
larger bench, and therefore this paper will avoid reiterating earlier

arguments. As argued by Pratap Bhanu Mehta,” the judgment

4 Infra, discussion in Part IT1.

Subramanian Swamy v. Union of India, AIR 2016 SC 2728.

6 See for eg., B. Achatya,, Criminal Defamation & the Supreme Court’s Loss of Reputation,
The Wite (14/05/16) available at https://thewitre.in/law/criminal-defamation-
and-the-supreme-courts-loss-of-reputation, last seen on 23/05/20; V. Bhandati,
Defamation: where the Supreme Conrt got it wrong, Caravan, (22/05/16), available at
https://catavanmagazine.in/vantage/defamation-supreme-coutt-got-wrong, last
seen on 23/05/20; Internet Democracy Project, Unshackling expression: A study on
laws criminalising expression online in Alsia, available at
https:/ /internetdemocracy.in/reports/unshackling-expression-a-study-on-laws-
criminalising-expression-online-in-asia/, last seen on 23/05/20; Gautam Bhatia,
The Supreme Court’s Criminal Defamation  [udgment: Glaringly Flawed, Indian
Constitutional Law & Philosophy, available at
https:/ /indconlawphil. wordpress.com/2016/05/13 /the-supteme-courts-
criminal-defamation-judgment-glaringly-flawed/, last seen on 23/05/20.

7 P. B. Mehta, Supreme Court’s judgment on criminal defamation is the latest illustration of a
syndrome, Indian Express (18/05/16),
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upholding constitutionality of Sections 499, and 500 of the IPC and
Section 199 of the Criminal Procedure Code, 1973 (“CtPC”), is
indicative of larger trends and flaws in legal theory, which must be
addressed comprehensively so as to challenge the prevailing culture of
silencing debate and dissent.®

Recently, while quashing a criminal defamation suit, Justice GR
Swaminathan of the Madras High Court recorded his observations on
this law, stating that “it is a matter of record that criminal defamation
proceedings have become a tool of intimidation [...]| before corporate
bodies and powerful politicians whose pockets are tunnel deep.” One
of the infamous recent uses of this law has been the complaint filed by
editor and former Minister of State for External Affairs, M] Akbar
against Priya Ramani, his former employee, for making allegations of
sexual harassment against him in the context of the #MeToo
movement.'” This has been amid various other cases filed using this
law, usually by the political class against other political leaders, or
against the media, or those placed disadvantageously in the society, as
will be discussed in this paper.

In this paper, we examine political discourse as the ultimate
victim of the weaponisation of criminal defamation. The nature of legal
action faced by the press is distinct from that faced by the political
class, the latter is often engaged in a tussle of sorts with each other,"
whereas almost all politicians uniformly launch attacks on the press

unilaterally. Although this misuse of the law leads to persistent

https:/ /indianexpress.com/article/opinion/columns/supreme-court-criminal-
defamation-law-subramanian-swamy-2805867/, last seen on 20/05/20.
8 S.199, Code of Criminal Procedure, 1973.
9 Sandhya Ravishankar v. V.V Minerals Pvt Ltd, Ctl MP(MD) 4493 & 4494 of
2016.
M] Akbar’s criminal defamation case against journalist Priya Ramani to be heard tomorrow,
Indian Express (17/10/18), available at
https://indianexpress.com/atticle/india/metoo-mj-akbat-defamation-case-
ptiya-ramani-5406367/, last seen on 15/05/20.
1 Arvind Kejriwal v. Arun Jaitley, CtLM.C. 2417/2016.
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discourse on this “Victorian-era law’ and its colonial origins, which
have no place in India, there is little discourse on its antecedents and
records of its usage to indicate a pattern of misuse. This paper seeks to
examine cases decided in this context by the Indian judiciary, including
the Swamy judgment, and compare these with our findings from
African jurisprudence.

Our arguments are framed in a liberal approach to free speech
theories but will consistently approach the application of these theories
with the challenges posed by a postcolonial Indian context, now in the
midst of recognising its origins of transformative constitutionalism.
Thus, by taking a comparative perspective, we will compare the Court’s
decision in Swamy with landmark decisions from the pan-African
movement towards decriminalisation. The central argument, therefore,
is that a constitutional challenge to this law to be situated in the
postcolonial transformative origins of the Indian Constitution,
requiring the Court to engage on a higher standard of review with the
issue, as done also in the comparator jurisdictions. We argue, then, that
the criminal provisions must be struck down for want of
constitutionality, and defamation must be solely a civil offense. The
tools that must be employed in a future challenge to the law are derived
from comparative law, as well from the Constitution and its origins
itself, which have been ovetrlooked in the Swamy judgment by our
estimation. The primary among these is the argument for the correct use
of the proportionality review.

Part 2 contains two sub-chapters. The first will trace the history
of the provision to its colonial origins and will provide background to
these laws in the purposes it sought to meet. The second will create a
history of case laws deciding criminal defamation in modern India,
which can establish the aforementioned pattern of suppression of
dissent. In doing so, our argument will be that the law is misused and
replicates structures of oppression reminiscent of the colonial era,
lending proof to the constant refrain against the law. Part 3 will entail

a thorough examination of the Swamy judgment and its shortcomings,



104 INDIAN J. CONST. L.

as per scholarly analysis and setting up the deficiencies, which
necessitate learning from the comparison in the following parts. The
first sub-chapter will address omissions whereas the second will check
for consistencies in the rationale. It will also test the judgment against
domestic jurisprudence and precedents, as well as the relevant
constitutional provisions. Infusing a transformative constitutional
approach to this issue, the analysis will be supplemented by a social
analysis of reputation, one of the rights emphasised in the verdict, but
not adequately defined.

Part 4 will explain the reasons for comparability among nations
posed similarly in a modern post-colonial constitutional dilemma. The
countries that comprise Africa have made public commitments, in
addition to judicial decisions, to the move towards decriminalisation,
which is unprecedented in the Indian context. By examining the
pathologies of the judicial decisions so far, we hope to advocate for
trans judicial influence in the answers to similar questions raised in
India. However, in acknowledging that lessons must also be learnt
from the errors made in the comparator jurisdictions, the following
section will delve into a comparison under each prong of the structured
proportionality test as enunciated by Professor Aharon Barak, in K ».
Oakes, and other precedents. We will use the general trend of adoption
of proportionality review as well as the relatively more structured
approach by other Courts to shed light on the gaps in reasoning in the
Swamy judgment. Finally, the paper will offer concluding remarks.

2. Historical Background of Sections 499 & 500 of the IPC
2.1. The History & Law of Criminal Defamation

The origin of the press and the regulatory environment
policing the press can be traced back to colonial India. Legislations like
the Vernacular Press Act, 1878, Press Act, The Newspaper (Incitement
to Offences) Act, 1908, the particularly harsh Indian Press Act, 1910,
and much later the Indian Press Emergency Powers Act, 1931 were
passed with the subliminal objective of suppressing criticism of the

Empire in vernacular languages, especially in the regional newspapers
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established by leaders of the time.”” A parallel method to crack down
on dissenters of the government was through the sedition law, which
has judicially been termed as an offence of ‘defamation of the
government’ as well as criminal defamation.” These will be discussed
in greater detail below.

A brief history of defamation law prior to delving into its
colonial past in India is instructive in understanding how this law was
and continues to be used as a tool by the political and corporate elite,
and further how we may advance the case against it. Criminal libel can
be traced from its origins in the Anglo-American legal context."
Although British and American libel jurisprudence has diverged after
the mid-twentieth century, the libel law in the two nations was largely
identical upto the 1960s."” The difference between criminal and civil
libel in both nations was presented as certain kinds of libel could lead
to a breach of peace, which would warrant criminal sanctions. The
breach of peace itself, which was the violence emerging from the
defamed seeking to avenge said libel, was considered the essence of
the ctime, initially rendering the defense of truth as irrelevant.' This

crime relates back to a case in the Star Chamber, De Libellis Famosis,"”

12 A. Arikaka, 5 Fearless Journalists Who Rose Against the British Raj During the Freedom
Struggle, The Better India (24/01/19), available at
https:/ /www.thebetterindia.com/128932/journalists-freedom-fighters-british-
raj/ last seen on 15/05/20; A.R Desai, Social Background of Indian Nationalismy, 217
(2015).

13 New York Times v. Sullivan, 376 U.S. 254, 276 (1964).

Y Constitutionality of the Law of Criminal Libel, 52(4) Columbia Law Review, 521-553
(1952).

15 V. R. Johnson, Comparative Defamation Law: England and the United States, 24 U.
Miami Int’l & Comp. L. Rev. 1 (2017); Andrew Kenyon, Libel, Slander, and
Defamation, The International Encyclopedia of Journalism Studies (2019); V. V.
Veeder, The History and Theory of the Law of Defamation, Columbia Law Review, 546,
573 (1903).

16 Constitutionality of the Law of Criminal 1ibel, 52(4) Columbia Law Review, 521-553
(1952).

17" De Libellis Famosis, 77 Eng. Rep. 250 (1606).
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wherein the Court held that any charge against an individual must be
litigated in court rather than aired in public, as even the truth can be
libellous if it threatened to ‘disturb peace’. Almost a century ago, in
1904, Van Vechter Veeder and others argued™ breach of peace to no
longer be the rationale for criminalisation of libel. They argued that
libellous truth would more likely instigate a breach of peace, but truth
was being slowly allowed as a defense to criminal libel. They argued
that the true unwritten basis for the law could only be assumed, then,
to be the sanctity of an individual's reputation. This understanding of
the underpinnings of defamation law has prevailed in the analysis of
several jurisdictions thereafter and can be used to explain the
disjunction between its intended use and the present deployment of
the law."”

Despite the unending desperation of the British government in
regulating the press, there was never a uniform law for governing the
press and regulations were mounted relentlessly. Where the Acts
should have specifically targeted the newspapers that endorsed yellow
journalism, rules were imposed which discriminated against those
newspapers that brought the true public opinion, with those
newspapers that favoured the dogmas of the British.”’ There is a
contradiction intrinsic to the notion of regulating what are supposed
to be the free means of expression and information in a modern
society. The output of blind censorship pre or post-independence has
suppressed the opportunity for the press to refine its quality for the

18 V. V. Veeder, The History and Theory of the Law of Defamation, Columbia Law Review,
546, 573 (1903); Schroeder, Constitutional Free Speech Defined and Defended in an
Unfinished Argument in a Case of Blasphemy (1919).

19 M. T. Moran, Crimsinal Defamation and Public Insult Laws in The Republic of Poland: The

Caurtailing of Freedom of Expression, Michigan State International Law Review 576-622
(2018).

20 S, Kumar, Distrust of Dissent: Underpinnings of The British Colonial Rule Vis-A-17is
Regulation of The Indian Press, NLS Socio-Legal Review (2018).
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formation of public opinion.” It is in this context that the rise of
criminal defamation as a tool for suppressing dissent emerged,
particularly when the abovementioned licensing and regulatory laws
were no longer available as a means to control political debate.”

In modern India, many argue that among the various laws
criminalising speech at present, including criminal defamation, the law
is employed often to keep information from the public, in a deliberate
and concerted manner by the executive, contrary to its outlined
historical intent.” Examples abound of executive power exerted to
punish those who offend majoritarian sentiments, through criminal

1.* This is in direct collision with the role of free

defamation, as wel
speech in a democratic governance model, as propounded by
Alexander Meikeljohn, where the ultimate decision-making power
indirectly rests with the citizens, who must deliberate upon issues and
form their opinions which would reflect in their voting power.” Some
may argue that India is bending away from deliberative democracy,
particularly in the 2010s which is a long way from the level of
deliberation witnessed in the previous decade which saw the rise of,

for example, the Right to Information Act, 2005.” However,

2V 1. Gujral, The Indian Press-Challenge and Opportunity (2004).

22 See also Mrs. Annie Besant v. The Government of Madras, 37 Ind Cas 525, an
example of the manner in which licensing and registration legislations were used
to quell dissident publications.

2 Infra 61.

2 Yor eg., Journalist Abbijit lyer-Mitra gets bail, Twitter trends #IStandWithAbbiit,
NewsLaundry (20/09/18) https://www.newslaundry.com/2018/09/20/abhijit-
iyer-mitra-gets-bail-he-was-arrested-over-a-video-on-konark-temple, last seen on
15/05/20.

% A. Meikeljohn, Free Speech And Its Relation To Self-Government 26 (1948); C. R.
Sunstein, Democracy And The Problem Of Free Speech (1993); R. J. Vangelisti, Cass
Sunstein's "New Deal" for Free Speech: Is 1t an "Un-American” Theory of Speech?,
Kentucky Law Journal 85(1) (1996).

26 Right to Information: The Promise of Participatory Democracy and Acconntability, EPW
Engage (27/08/19), available at https://www.cpw.in/engage/article/right-
information-promise-participatory-democracylast seen on 15/05/20; Dhruva
Gandhi & Unnati Ghia, The Erosion of Deliberative Democracy in India, Young



108 INDIAN J. CONST. L.

substantial analysis exists to prove that a deliberative model must
remain, and still constitutes the underpinnings of the common law
based Indian democracy, which has sustained itself through consistent
and vibrant public debate.”” Ramya Parthasarathy and Vijayendra Rao
agree that the theory of such deliberation must be premised in equality
of all citizens who participate in this process, as argued by John Rawls
and Jurgen Habermas.”® We will examine the concept of a
transformative, participatory democracy, and situate the role of the
Supreme Court in such a democracy while discerning the examples set
for the Court to follow in the form of a stricter judicial review as traced
in the cases decided in Africa. We frame our discussion by stating that
criminal defamation, insofar that it has a chilling effect on speech and
suppresses dissent as argued, greatly hampers this equality by
restricting the flow of information in India.

The cumulative effect of the views advanced above, and below,
means that criminal defamation must be reviewed far more broadly
than it was in the Swamy judgment, it must be examined for the threat
it poses to Indian democracy, and the manner in which this
undermines the postcolonial transformative ideals embodied in the
Constitution. Before delving into theory, comparative lessons and why
these are important, we must unpack criminal defamati